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INTRODUCTION

On August 6, 1998, plaintiffs Abner and Micheine Louimafiled this civil action againg the City
of New Y ork, the Patrolman’s Benevolent Association (“PBA”), various individualy named officers of
the New Y ork City Police Department (“NYPD”), and members of the PBA, dleging, inter dia,
violations of 42 U.S.C. § 1983 in connection with the brutal attack on Abner Louima that occurred on
August 9, 1997 and the subsequent aleged cover-up conspiracy by the defendants. The underlying
action was sdttled on July 14, 2001, with the Louimas receiving atota amount of $8.75 millionin
exchange for dismissa of the clams againg dl of the defendants except for Officers Charles Schwarz
and Francisco Rosario.  Pursuant to the settlement agreement, one-third of the total settlement amount,
representing the amount to be alocated as attorneys fees, was deposited in an escrow account to be
administered by a trustee gppointed by the Court.

On March 12, 2001, prior to the consummation of the settlement, the current attorneys for
plaintiffs, the firm of Cochran, Neufeld & Scheck (“CN&S’), and the firm of Rubenstein and Rynecki
(the “Rubengein firm”), filed a motion to invaidate any dams made by the Louimas' prior counsd,

Carl W. Thomas, Esq.,* Brian Figeroux, Esq., the firm of Thomas & Figeroux (“T&F’),2 and Casilda

As a conseguence of the untimely and unfortunate death of Mr. Thomas in August 2001, his
interest in this matter is being pursued by his Edtate. (Supplemental Memorandum of Law in
Opposition to Paintiffs Application for Fee Forfeiture and for Recovery of Fees Due (“ Estate Mem.”)
a 1). Prior to the hearing, an issue arose as to the extent to which conversations with Mr. Thomas
could be related by other witnessesin light of the restrictions of the Dead Man's Statute. That was the
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E. Roper-Smpson, Esg., to sharein the legd fees arising from the Louimas' civil action. In their
motion, CN& S contend that T& F should not receive any portion of the legd fees in this matter because
they violated their ethicd and fiduciary dutiesto Louimain threeways (1) they withdrew from
representing their client without cause; (2) they violated their ethical duty to keep dient information
confidentia; and (3) by disclosing thisinformation, they violated Louima s express indructions to the
detriment of Louima. With respect to Ms. Roper-Simpson, CN& S contend that since she was never
retained by the Louimas, her right to claim legd feesis entirely derivative of T&F s entitlement to fees,
and must fall for the same reasons. (See Plaintiffs’ Proposed Findings of Fact and Conclusions of Law
(“CN&S's Pogt-Trid Br.”) at 109).3

T&F have avadly different verson of events. They contend that when Louimainitidly

contacted T& F with his story of police brutaity, T&F, “[d]espite the risks of pursuing such spectacular

subject of a separate Order of this Court dated November 14, 2002, and will not be addressed herein.

2At the time the Louima family first contacted Messrs. Thomas and Figeroux, the firm of T&F
did not exigt. The two lawyers subsequently joined as afirm and remained as such until the untimely
and unfortunate death of Carl Thomasin August 2001. (Estate Mem. at 1). For purposes of this
Report, the two attorneys will be referred to as“T& F” regardless of whether they had formaly joined
asafirmat thetime. Smilarly, Messrs. Cochran, Scheck and Neufeld were not joined asasingle firm
when they were initidly retained by Louima. (See Retainer Agreement, dated November 3, 1997, EX.
2). According to Peter Neufeld, CN& S was formed after the commencement of the Louima litigetion
S0 that the lawyersin the firm could focus primarily on civil rights cases, “where the cases themselves
could perhaps be a bass for systematic reform.” (Transcript of Testimony of Peter Neufeld, October
24,2002 (* N. Tr. 1”), at 12). For ease of reference, the three attorneys are referred to herein as
“CN&S”

3 CN&.S have filed a separate motion for sanctions pursuant to Rule 11 of the Federal Rules of
Civil Procedure and 28 U.S.C. § 1927 based on an affidavit filed by Figeroux in connection with the
fee proceedings. That motion has not been fully briefed and will not be addressed herein.
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dlegations” undertook to bring Louima s case to the prosecutors and the public and, through
“enormous time, effort, energy and couraged ] . . . trandform[ed] [Louima] from an anonymous
immigrant with dubiousdams. . . into anationdly known victim of egregious police brutdityf[,]”

thereby virtualy ensuring “an easy victory” in Louima s civil case. (Memorandum of Law in Opposition
to Plaintiffs Application for Fee Forfeiture and For Recovery of Fees Due (“T&F s Post-Trid Br.”) at
1-2). T&F contend that after they had “ overcome these obstacles and the prospect of alarge recovery
was gpparent,” Cochran, through “[d]issembling,” “indnuated hisway into the case as lead counsd”

and “began a campaign to exclude’ T&F by dienating them from Louima through, among other things,
fase charges that Figeroux had leaked information to the press regarding Louima! s retraction of the
“Giliani time’ gatement* (1d. at 2).°

A hearing was held before this Court beginning on October 16, 2002,° which culminated with

4See discussion infraat 59.

®In their origind memorandum of law filed prior to the fee hearing, T& F asserted that not only
were they entitled to one-third of the totd attorneys fees as st forth in the fee sharing agreement with
CN& S, but they were seeking an award “ substantialy in excess of 50 percent.” (T&F Mem. of Law
dated April 18, 2001 at 23-24). However, during the hearing, counsdl for T& F indicated that they
would not seek more than the one-third provided for in the agreement that was entered into between
counsel. (See Transcript of testimony of Sanford Rubenstein on November 18, 2002 (“R. Tr.”) at 83).
Subsequently, in T& F s post-hearing submissions, T&F reversed position again, arguing that they were
entitled to more than 50% of the totd attorneys fees. (T&F Post-Tr. Br. at 74-76).

®Since this dispute arises in the context of T& F sright to enforce a charging lien under N.Y.

Jud. Law § 475, it is consdered an equitable action to which no right to ajury trial attaches. Seelnre
Rosenman & Colin, 850 F.2d 57, 60 (2d Cir. 1988) (holding “[i]n the context of both attorneys’ liens
and other liens, such actions have repeatedly been regarded as equitable in nature so that no jury right
attaches’ and citing Damsky v. Zavatt, 289 F.3d 46, 53 (2d Cir. 1961)); seeaso InreKing, 168 N.Y.
53, 58-59, 60 N.E. 1054, 1056 (1901) (holding that an attorney’ s lien is an equitable remedy); Flores
v. Barricdla, 123 A.D.2d 600, 506 N.Y.S.2d 885, 886 (2d Dep’'t 1986) (striking jury demand in suit
for enforcement of attorneys lien).
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the filing of extensive briefs by dl parties. Having heard the testimony of each of the witnesses and
carefully consdered dl of the papers submitted by the interested parties, this Court makes the following

findings of fact and conclusions of law.

FACTUAL FINDINGS

A. The Assault

During the early morning hours of August 9, 1997, Abner Louima was assaulted by one or
more police officers after he |&ft the Club Rendez-Vous on Flatbush Avenue, in Brooklyn. (Compl.” |
34). He was handcuffed, placed in the rear of aradio patrol car, and transported to the 70th Precinct.
(1d. 11 36-37). Louimaalegesthat twice on the way to the precinct, the police officers stopped the
car and beat him. (1d. 14). Oncein the precinct station house, Louima was taken into the bathroom
where he was brutaly assaulted by NYPD Officer Justin Volpe? who shoved atick into Louima's
rectum “with sufficient force to tear through hisinternd organs.” (1d. §42). Despite his horrendous
injuries, Louimawas detained in a precinct holding cdl for severd hours, and eventudly taken to Coney
Idand Hospitd where he underwent surgery for hisinjuries. (1d. 1 63, 67).

Whilein Coney Idand Hospitd, Louima, who was then facing possible crimind charges for

alegedly assaulting Officer VVolpe, remained in handcuffs for severd days. (L. Tr. & 58).° Police

"Citationsto “Compl. I " refer to paragraphsin the Louimas Third Amended Complaint.

80n May 25, 1999, Judtin Vol pe entered a plea of guilty to the assault on Louimain the
bathroom of the 70th Precinct and to besting Louimain the police car on the way to the Sation.
(Compl. 11 52-53).

Citationsto “L. Tr.at " refer to pagesin that portion of the hearing transcript of November
14, 2002 when Louima testified.
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officers were stationed guard outsde Louima s hospital room, and, according to Louima, he was
“fearful for hislife” (1d. at 61). Hewas on medication during that period of time and thus he could not

remember if he saw any family members during the first few days that he was hospitdized. (1d. at 59).

B. Retention of Thomas & Figeroux

On Augudt 11, 1997, while Louimawas in the hospita, in police custody, and handcuffed to his
hospital bed, Jovens Moncoeur, whose sister is now married to Louima' s brother Jonas, contacted
Brian Figeroux, Esq., who had taught a course at Brooklyn College which Jovens had atended. (M.
Tr. at 128-29; F. Tr. l11 at 34-35).2° Monceour asked Figeroux and Carl Thomas, Esg. to represent
Louimain the crimina case that was pending againg Louima at thetime. (L. Tr. at 11).*

Brian Figeroux testified that upon receiving Moncoeur’s cdl, heimmediatdly attempted to meet
with Louimain the hospitd, but was refused admission by the police. (F. Tr. 11l a 35). He wasforced
to go to the 70th Precinct to obtain authorization to see Louimaas Louima s counsd. (1d.)

Although Louima could not recall when he firs met Thomas and Figeroux, Louimadid
remember meeting with them in the hospita within afew days after the incident, but he could not recal
what was discussed. (L. Tr. at 57-58, 61). Louimaexplained that some of the lawyers contacted by

his family were asking for money before they would take Louima s case; T& F was retained because

Citationsto “M. Tr. & " refer to pages in the hearing transcript of November 18, 2002
when Jovens Monceour testified. Citationsto “F. Tr. Il a ” refer to pagesin the hearing transcript of
October 22, 2002 when Brian Figeroux testified. Citationsto“F. Tr.la ” and “F. Tr. Il a ” refer to
pages in the hearing transcripts of October 17 and 18, 2002, respectively, when Figeroux aso testified.

11 ouima could not recall exactly how his brother had gotten the names of Thomas and
Figeroux. (L. Tr. at 54).
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the lawyers agreed to meet Louimaand did not ask for money. (1d. at 55, 84-85; M. Tr. at 130).
Although Louima could not recal if he Sgned aretainer agreement with T&F (L. Tr. at 63), Figeroux
testified that Louimaordly retained T&F on August 11, 1997. (F. Tr. | a 174-75).

According to Louima, he first met Casilda Roper-Smpson, ESg. at the same time that he first
met Thomas and Figeroux. (L. Tr. a 14). Thomas and Figeroux told Louimathat Ms. Roper-Simpson
“was working with them,” and Louima understood that when he retained T&F, “[t]hey were together
and working asone lawyer.” (Id. a 14-15). Louimatestified that he did not ask Roper-Simpson to
serve as his attorney, and he did not Sgn a separate retainer agreement with Ms. Roper-Simpson, but
rather he understood that she would be paid by T&F. (Id. at 15).12 Louimatestified that he did not
redize a the time that Roper-Simpson had a separate office. (1d. at 77-78).

According to both Figeroux and Roper-Simpson, T& F were hired at the outset to represent
Louimafor purposes of both the pending criminal charges and any potentid civil action. (F. Tr. 1l a

51-52; R.S. Tr. | at 23).2 In support of that claim, T&F point to Sanford Rubenstein’ s testimony that

12 Ms. Roper-Simpson’ s testimony in this regard is somewhat confusing. At firt, she tetified
that, while she did not have a written agreement with Louima, she could not say with certainty whether
she had an ord agreement with him. (See Transcript of testimony of Casilda Roper-Simpson on
November 22, 2002 at 178-84). She testified that she could not “ positively respond” to the question
of whether “Abner Louima[ ] or Michdine Louimaever ordly retained [her].” (1d. at 178). However,
she then dlaimed during cross-examination, that she suddenly recaled that “when we l€eft the [August
1997] press conference,] . . . Mr. Louima expressed his appreciation for us and our involvement in the
case as his attorneys and being that | as an attorney was aso there, | can also make alegitimate
agument that [ ] was an ord agreement [with Mr. Louima).” (Id. at 184). See discusson infraat
139-44.

BCitationsto “R.S. Tr. I” refer to Roper-Simpson’s testimony on November 21, 2002; “R.S.
Tr. 11" refersto her testimony on November 22, 2002; “R.S. Tr. I11” refersto her testimony on
December 2, 2002; and “R.S. Tr. 1V” refersto her testimony on December 3, 2002.
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when Rubengtein was retained during “one of the early vists’ to the hospitd, he was told by Louimato

work with T&F onthecivil case. (R. Tr. a 71).

C. Initid Contact with the Internal Affairs Divison and Mike McAlary

On Sunday, August 10, 1997, prior to the retention of T&F, anurse at Coney Idand Hospita
who was caring for Louima, contacted the Internd Affairs Divison (“IAD”) of theNYPD. (RS . Tr. |
at 163; S. Tr. | at 78, 177-78; CN& S Post-Tr. Br. a 7). On August 11, 1997, attorneys for the
Brooklyn Didtrict Attorney’ s Office attempted to interview Louima. (R.S. Tr. | a 11, 170). According
to Roper-Smpson, after gpproximately fifteen minutes, Louima, who was il very weak, could not
respond to their questions and the interview was terminated. (1d. at 12-13). On August 12, 1997,
athough heavily medicated, Louimawas interviewed by officersfromthe IAD. (L. Tr. a 96, 98; Ex.
84" at 1-2).

On that same day, August 12, 1997, Louimawas dso interviewed by Mike McAlary of the
New Y ork Daly News, who published an article on August 14, 1997, entitled “Victim and City Deeply
Scarred.” (L. Tr. at 59, 90; T& F Post-Hearing Br., Ex. 1; F. Tr. Il at 38-39). T&F clam that they
were ingrumenta in making the necessary arrangements for McAlary to gain accessto Louima. (See

T&F Pogt-Trid Br. a 8 n.7)."°

¥Unless othewise indicated, “Ex.” refers to exhibits submitted by CN& S during the fee
hearing.

15 According to Louima, McAlary’s decision to visit Louimain the hospital had nothing to do
with T&F. (L. Tr. a 90). Indeed, in adeposition of Figeroux taken on June 20, 2002, by Ronad
Fischetti, ESq., who represented Officer Charles Schwarz in the criminal prosecution, Figeroux told
Fischetti that McAlary had called him. (Ex. 41 at 14; F. Tr. |11 at 38).
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The next day, August 13, 1997, Mayor Giuliani cameto vigt Louimain the hospitd. (L. Tr. a
61-62; R.S. Tr. | a 65; CN& S Post-Tr. Br. a 10). According to Louima, at the urging of Louima's
Uncle Nicolas, the mayor made a cdl from the hospital during that vigt; the crimind charges were
dropped, and the handcuffs were removed. (L. Tr. at 62-63). Although Figeroux and Roper-Simpson
testified that they were responsible for having the charges dropped (F. Tr. 11l a 52; R.S. Tr. | a 32), it
was Louima s testimony that T& F played no role in the decision to drop the charges despite the fact
that they had been hired for the purpose of representing Louimain the crimina case. (L. Tr. at 62-

63).16

D. Gidiani - Time Saement

On August 13, 1997, while Louimawas sill in Coney Idand Hospitd, a press conference was
held which was attended by the Reverend Al Sharpton, members of Louima s family, Thomeas,
Figeroux and Roper-Simpson. (R.S. Tr. | a 16; S. Tr. | at 71, F. Tr. | a 174, 179). During that
press conference, which was held outside of Coney Idand Hospital, Figeroux told the press that one of
the officers who attacked Louima had, during the attack, said in substance, “*It's not Dinkins time. It's
Giuliani time” (the“Giuliani time statement”). (R.S. Tr. | a 18-19; F. Tr. | & 165-72; S. Tr. | at 71).

The following day, August 14, 1997, Louimawas whedled out on his hospita bed for a press

®Figeroux testified during the deposition by Fischetti that he could not recall whether he was
present when Giuliani visited Louimain the hospital. (Ex. 41 a 17).

YCitationsto “S. Tr. Il a " refer to pages in the hearing transcript of October 17, 2002 in
which Barry Scheck tedtified. Citationsto“S. Tr. | & ” refer to those pagesin the hearing transcript of
October 16, 2002, where Scheck also testified.
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conference and repeated the Giuliani time statement. (S. Tr. at 71-72; RS. Tr. | a 53; L. Tr. at 152-
53). Louimatestified that he did not want to speek to the press a that time, but he acquiesced to the
pressures of Thomas and Figeroux. (L. Tr. at 151-52). Roper-Smpson testified that it was Louima
who “ingsted” on spesking to the pressto tell the world his story and that he ignored the advice of his
atorneys. (R.S. Tr. | a 55-56). However, contrary to Roper-Simpson’ s testimony, Figeroux testified
that he wanted the press conference with Louimato take place. (F. Tr. | at 182-83). He described it
asa*“collective decison” and indicated that the attorneys spoke to Louima before that press
conference. (Id. at 183).

On August 15, 1997, the day after Louima sfirst press conference, Louimawas moved to
Brooklyn Hospital. (L. Tr. a 51; R. Tr. a 38). On that same day, his videotaped testimony was taken
in the hospital for presentation to astate grand jury. (R.S. Tr. | a 50, 170; CN& S Pogt-Tr. Br. at 16).
His testimony was then taken again for the state grand jury via videotape on August 20, 1997. (1d.)

During both the interview with 1AD, the videotaped testimony before the grand jury, aswell as
the press conference on August 14, Louimawasin agreat ded of pain, on medication and clearly not in
shape to make statements. (L. Tr. at 96, 98-99; R.S. Tr. | at 12-13). Many of theinconsstenciesin
his testimony that would later plague the prosecution’s case during the crimind trials stem from
gatements made during these initid few public gatements. (L. Tr. at 98). Louima attributed the failure

of T&F to prevent him from spesking to the press as semming from “inexperience” (1d.)

E. Initid Contacts with the U.S. Attorney’ s Office

During this same time period, T&F contacted the U.S. Attorney’s Office for the Eastern Didrict
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of New York (the “Office’), because, as T& F told Louima, they thought Louima had a*“very good
cae” (ld. a 63-64). Thomas, who was aformer Assistant Didtrict Attorney, told Louimathat the
State does “[not] do agood job when it comes to police brutdities’ so it would be better to have the
federa government get involved. (1d. at 64).

Kenneth Thompson, formerly an Assstant United States Attorney (“AUSA™), who was
employed in private practice a the time of the hearing, testified that he had served as an AUSA for five
years in the Office, and was one of the firgt assstants assgned to the Louima matter, dong with AUSA
Ledie Cornfeld, Deputy Chief of the Civil Rights Section of the Office. (T. Tr.2® at 210, 213-14).
They were later joined on the government’ s team by AUSA Cathy Pamer,*® who served as the lead
prosecutor until she left the Office, and by then AUSA Loretta Lynch, then AUSA Alan Vinegrad,®

and AUSA Margaret Giordano. (1d. at 214-15; V. Tr. at 236).

1BCitationsto “T. Tr. a " refer to pagesin the transcript of testimony by Kenneth Thompson on
November 22, 2002.

Ms. PAmer joined the Office in 1985 and worked as a prosecutor there for approximately
eleven yearsin totd, spread out over two periods of time. (Testimony of Cathy Pamer, Esq., dated
October 25, 2002 (“P. Tr.”) at 3-4). At thetime of the hearing, Ms. PAmer was alitigation partner at
Latham & Watkins. (Id. at 3).

2)Ms. Lynch, who did not testify at the hearing, was subseguently appointed as the United
States Attorney for the Eastern Didtrict of New Y ork.

2IMr. Vinegrad joined the Office in January 1990, where he was appointed Chief of Civil
Rights Litigation in April 1994, Chief of Generd Crimesin November 1994, and Deputy Chief of the
Crimina Divisonin August 1995. (V. Tr. at 233). Hel€ft the Office to become a partner a Wachtel
and Magyr, only to return to the Office as Chief of the Crimind Division in Segptember 1998, serving in
that position until August 1999 when he became Chief Assstant U.S. Attorney. 1n June 2001, he was
gppointed as Interim U.S. Attorney. (1d. a 234). At thetime of histestimony, Mr. Vinegrad was
serving as Senior Litigation Counsd in the Office. (1d.) Citationsto “V. Tr. a ” refer to pagesin the
hearing transcript of October 17, 2002 when Alan Vinegrad testified.
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According to Mr. Thompson, he handled the grand jury investigation with Ms. Pamer, and
drafted the indictment, as well as the government’ s response to the change of venue motion. (T. Tr. at
214-15). Alan Vinegrad, former Interim United States Attorney, became involved in the Louima case
in September 1998, firgt as atrid prosecutor with Ms. Lynch and Mr. Thompson, replacing AUSA
Giordano, and eventudly replacing AUSA Pamer aslead counsdl. (V. Tr. at 235-36). Vinegrad
participated in the decision to seek and obtain additional charges againgt Officers Bruder, Schwarz and
Wiese for obgtruction, which resulted in the second crimind tria in the case, and in the decision to indict
Officers Alleman and Rosario, which resulted in the third crimind trid. (1d. at 237-38).

According to Mr. Thompson, on Monday, August 11, 1997, at approximately 8:00 p.m.,? Mr.
Thompson received a phone cdl in his office from Carl Thomas, who told Thompson that he had a
client who had been “raped’?® by the policein the precinct. (T. Tr. at 218). Mr. Thompson testified
that he had first met Carl Thomas while atending New Y ork Universty Law School. (Id. at 215). At
that time, Thompson was a year ahead of Thomas in law school, knew that Thomas was a Root Tilden
scholar, had one or two classes with Thomas, and had attended a number of events at the law school
arranged by Thomas. (Id. at 216-17).

During thefirgt phone call, Thomas told Thompson that he wanted Thompson to cometo his
office because he wanted the United States Attorney’ s Office to get involved and investigate the

Louimamatter. (Id. at 218). At that point, Thompson had never heard of either Abner Louima or

22/ ccording to the testimony of AUSA Palmer, Thompson received the cal from Carl Thomas
“the night before the McAlary article broke.” (P. Tr. a 7).

ZThompson testified that he did not believe Thomas used the word “sodomized,” but rather
that he said “raped.” (T. Tr. at 218).
14



Jugtin Volpe. (Id. a 219). Thompson testified that origindly he did not “think police officers would
engage in such conduct,” and he told Thomas that he did not have the time to meet with Thomas that
evening. (Id. at 218-19). When Thompson told Thomas that he could not meet with him that night,
Thomas, and later Figeroux, who got on the phone with Thompson, tried to persuade Thomjpson to set
up a meeting with Zachary Carter, then U.S. Attorney for the Eastern Didtrict of New York. (1d. at
219).

The next day, Thompson spoke to Gordon Mehler, Chief of Special Prosecutions, and Ledie
Cornfeld, Deputy Chief of the Civil Rights Unit in the Office, and athough they both expressed an
interest in meeting with Thomas and Figeroux, Thompson had to first get permission from Mr. Carter
who was out of the office that day. (1d. at 220). During the day, Thomas and Figeroux paged
Thompson to see if he had been able to set up a meeting with Mr. Carter. (Id. at 219-20). They told
Thompson that Louimawas “actudly injured.” (1d. at 221).

On the morning the McAlary article gppeared on the front page of the Daily News, Thompson
showed the article to the United States Attorney, Zachary Carter, and explained to Mr. Carter that he
had goneto law school with Carl Thomeas, the attorney representing Louima. (1d. at 222). Hetold Mr.
Carter that Thomas had asked for a meeting to discuss the Louima Situation, and thereafter, a meeting
was arranged, attended by AUSAs Thompson, Cornfeld, Gordon Mehler, and Jason Brown, aswell as
Thomeas, Figeroux, and Ms. Roper-Smpson. (Id. at 222-23; R.S. Tr. | at 25; F. Tr. |1l at 41-42, 59-
60, 62). According to Mr. Thompson, based on the discussion at the meeting and the press report, the
attorneys understood the significance of the case. (T. Tr. at 224). However, a this point in time, the
Didrict Attorney’ s Office was investigating the case and “the [O]ffice didn't commit to doing anything
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with respect to the case
.... | believe [we] were committed at that time to adhere to the policy of the [Department of Justice)]
to let astate prosecution . . . play itsdlf out.” (1d. at 223-24).

According to Mr. Thompson, eventudly, after conversations between Mr. Carter and Charles
Hynes, the Brooklyn Didtrict Attorney,?* a press conference was held, a which time Mr. Carter
announced that there would be ajoint federd-gtate investigation conducted into the Louimaincident.
(Id. at 225). Thereafter, Mr. Thompson attended a variety of meetings with Thomas, Figeroux, and
Roper-Simpson, as well as Cochran, Neufeld and Scheck. (1d. at 226). Mr. Thompson testified that
AUSA Cornfeld initiated “a pattern and practice investigation,” looking into NYPD datidtics. (Id. at
237-38). While she was focused on that aspect of the investigation, Thompson and Pamer were
focused on the “horrific thing” that happened to Louima. (1d. at 238).

Thompson expressed his view that by reaching out to federad prosecutors, Thomas “made an
important contribution to [the] case,” “because what they did for me. . . wasit focused our attention.
We had access to the lawyers representing the victim early on, and [ Thomas| urged usin no uncertain
terms why we should take the case from the state.” (1d. at 255-56).

Mr. Thompson's testimony was largely confirmed by Ms. PAmer, who became involved in the
Louima case within aweek to ten days of the actud incident, even though the Office had not yet made
adecisonto officialy takethe case. (P. Tr. a 6). Ms. PAmer testified that Mr. Carter, who had
dready “edablih[ed] a very affirmative civil rights presence,” was committed to monitoring the case

aong with Didrict Attorney CharlesHynes. (Id. at 6-7). According to Ms. Pamer, the call to

24 Mr. Thompson referred to Mr. Hynes by his nickname, “Joe.”
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Thompson “gave usthe first heads up asto the Stuation” but, according to Ms. Palmer, Mr. Carter was
aready committed to doing civil rights investigations and, in her opinion, the U.S. Attorney’s Office
would have become involved even if Thomas had not contacted Mr. Thompson. (Id. at 8).

Pdmer explained that Carter had indicated within a“couple of days’ of the McAlary article that
the Office was “going to investigate’ the Louimametter. (1d. at 74). Pamer tetified that “[t]he only
question was whether [the Office] would affirmatively take it over from the D.A.’sofficeor ... doa
follow-dong avil rightsinvestigation.” (Id. at 74-75). Shefurther testified: “I can affirmatively State,
both from my experience and my involvement in thisinvestigation, thet thisis a case that the office was
going to do. Period. . .. [W]ith or without atdephone cal.” (Id. at 11-12). She denied that Figeroux,
Thomas or Roper-Simpson ever said anything to her or, to her knowledge, to anyone elsein the Office

that convinced the Office to prosecute the case. (1d. at 13).

F. Reention of Rubengen

At some point, Louima s uncle, the Reverend Philius Nicolas, and Louima s cousin, Samudl
Nicolas, expressed concern about the way that Thomas and Figeroux were handling the case, noting
that they were “spending alot of time with the mediainstead of redly working the case” (L. Tr. at
12).% Sanford Rubengtein, Esg. had been representing another member of Louima's family and was
well known for hiswork in the Haitian community, so Louima s family recommended that Rubengtein

be brought onto the case. (1d. at 12-13).

#The press later reported that there was a“rift” between two factions of the Louima family
over the retention of T&F. (Exs. 27, 29).
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According to Rubenstein, on August 11, 1997, aparalegd in Rubengtein’s office received a
phone call from Herold Nicolas, a cousin of Louima s and the brother of Samuel Nicolas, who was a
client of the Rubengtein firm. (R. Tr. a 32). Herold Nicolas asked that alawyer from Rubengtein’'s
firm go to see Abner Louima, who had been sodomized by a police officer. (Id. at 32). Rubengtein
sent alawyer to Coney Idand Hospita, where the lawyer was told by Figeroux that they would cal him
if they needed him. (Id. at 33).

Subsequently, on August 13, 1997, Rubengtein was asked by his client, Samuel Nicolas, to
meet with Nicolas' father, the Reverend Philius Nicolas, a Pastor Nicolas church, the Evangdique
Church. (Id. a 33-34). The meeting was a0 attended by Dr. Jean Claude Compas. (Id. at 34). Dr.
Compas, who had known Rubenstein for over 20 years and considers him to be afriend, wasdso a
friend of Pastor Nicolas, aleader in the Haitian community. (Compas Tr. a 166-67, 170; seeaso R.
Tr. a 31).2 Moreover, athough Dr. Compas did not know Abner Louima prior to August 9, 1997,
Louima s mother and other family members are patients of the doctor. (Compas Tr. a 167).%
According to Dr. Compas, he and Rubenstein had been working on community matters a the time
Louima's story was carried in the media, and they met with Pastor Nicolas to discuss a possible

community response to the Louima assault and to organize amarch in support of Louima. (Id. at 170-

%Citationsto “Compas Tr. a " refer to pagesin the transcript of the hearing on November 14,
2002 in which Dr. Jean Claude Compas testified.

2" The doctor testified that he has dso known Roper-Simpson “fairly well” for “maybe ten
years.” (CompasTr. a 166). Roper-Simpson, however, denied ever meeting Dr. Compas prior to the
Louima matter, athough she conceded that the doctor knew her sister and that the two are often
confused with each other. (R.S. Tr. | at 131).
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71).%8

At the church, Rubengein met with members of Louima s family, including Samued and Philius
Nicolas. (R. Tr. a 36). Thomas and Figeroux were adso present. (Id.) Problems between Rubengtein
and the T& F lawyers started dmost immediately. According to Rubengtein, Figeroux caled
Rubengtein “a pariah,” who “fed off the community,” to which Rubengtein responded that he was well
respected in the Haitian community. (Id. at 35). Roper-Simpson’s notes”™ indicate that, a the church,
Rubengtein introduced himsdf to Figeroux who told Rubenstein that he had never heard of him and that
Rubengtein was a“??? vulture.” (Ex. 84 a 6).* When Roper-Simpson became concerned that
Fgeroux was going to lose his temper, she went outsde to find Thomas. (Id.) According to her notes,
that was a*“[b]ig mistake. [ Thomas] Sarted caling Rub[engtein] dl types of names” (1d.) Indgdethe
church office, Thomas “redly logt hiscool. He sated yeling.” (Id. a 7; seedso R. Tr. at 36-37).
According to Ms. Roper-Smpson, Louima s wife ultimately intervened and told Figeroux that T&F
“were only handling [c]rimind.” (Ex. 84 & 7).

On August 15, 1997, Rubenstein was contacted by Samuel Nicolas and was asked to vist
Louimain Brooklyn hospitd. (R. Tr. a 38). At that time, Louima decided to hire Rubenstein for the
purpose of representing the Louimasin the civil matter. (Id. at 39; L. Tr. at 14). Rubenstein discussed

the filing of aNotice of Clam with Louima, and then contacted Mr. Rynecki, his partner at the firm,

Rubengtein testified that from time to time, Dr. Compas would refer cases to Rubenstein, but
there was no money exchanged in connection with these referrds. (R. Tr. at 31).

29 Roper-Simpson kept adiary of her initid involvement with the Louima matter beginning on
August 12, 1997 and ending on September 4, 1997. (Exs. 84, 84-0).

30See also Exhibit 29, quoting Thomas as telling Rubenstein, “‘1 think you' re an obsequious
pieceof s ....You'reabloodsucker! You only pimp off our community.””
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who prepared the Notice of Claim and Retainer Agreement and brought them to the hospitd. (R. Tr.
a 39). At that time, Louimasigned the retainer agreement with Rubengtein, which bears the date
August 15, 1997. (Id. a 41; L. Tr. a 66-67; Ex. 61). Rubenstein acknowledged that during one of
the early vigtsto Louimawhile he wasin Brooklyn Hospita, Louimatold Thomas, Figeroux and
Rubenstein that he wanted them to work as ateam on hiscivil case. (R. Tr. a 71). Roper-Smpson’s
notes confirm that Louimatold the T& F attorneys to work together with the new attorney. (Ex. 84 a

8) 31

G. Noaticesof Clam

Following his retention, on August 18, 1997, Sanford Rubenstein filed the Notice of Claim with
the City of New Y ork on the Louimas behdf, dleging persond injuries, including psychologica and
emotiond distressinjuries, under 42 U.S.C. § 1983, and seeking damages in the amount of

$50,000,000.00 for Abner Louima and $5,000,000.00 on behaf of Louima' s wife for loss of services.

31Roper-Simpson’s law partner, Emmanue Roy, testified that he had been told by Dr. Jean
Claude Compas that Rubenstein had asked Dr. Compas “to get him into the case.” (Testimony of
Emmanud Roy, November 21, 2002 (“Roy Tr.”) at 114, 121). However, this testimony was objected
to at the hearing, and indeed isinadmissable hearsay. In addition, Louima denied that Dr. Compas
played any role in the decison to hire Rubengtein, as did Rubengtein, who denied that he sought out Dr.
Compasregarding thecase. (L. Tr. a 13; R. Tr. a 34). Perhgpsthe most important testimony in this
regard came from Dr. Compas. Dr. Compas denied that Rubenstein ever asked him to get Rubenstein
involved in the case, and Dr. Compeas testified that he was not involved in the family’ s decison to retain
Rubengtein. (Compas Tr. at 173-74). Histestimony is corroborated by Ms. Roper-Simpson’s own
notes in her persond diary, which state “* Dr. Compas gpparently cdled Rubengtein.”” (R.S. Tr. Il at
23; Ex. 84). Thetestimony relating to the retention of Rubengtein and Rynecki isrelevant to Ms.
Roper-Simpson’ s dlegations that Mr. Rubengtein violated the Disciplinary Rules by the manner in
which he became involved in thiscase. In thisregard, the Court credits the testimony of Dr. Compas
and Mr. Rubengtein and finds no ethicd violation in the retention of the Rubenstein Firm. See
discussion infraat 169-74.
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(Ex. 3). Dated August 15, 1997, the Notice of Clam is signed by the Rubenstein firm and by the
Louimas. (Id.) T&F do not appear to have signed the Notice. (1d.)

An Amended Notice of Claim, dated November 4, 1997, was later filed on behaf of the
Louimas under the names of all of the attorneys, CN& S, the Rubengtein firm, and T&F. (Ex. 4). In
this Amended Notice, the request for compensatory damages for both Louimas remains at

$55,000,000.00, but there is an added claim of $100,000,000.00 for punitive damages. (1d. at 3).%

H. The March and Rdly

On August 23, 1997, ardly was held at the 70th Precinct to protest what had happened to
Louima (L. Tr.a 64; RS Tr. | a 57). The Reverend Al Sharpton confirmed that both Thomas and
Roper-Simpson attended ralies in connection with the Louima matter. (Sharpton Tr. at 149-50, 164).
Figeroux aso attended the march and testified that there were a number of marches that he and
Thomeas participated in during this early period. (F. Tr. Il & 56-57). Louimalearned about the rally
through his family and the media, but he did not recdl that T&F or Roper-Simpson had organized the
rdly. (L. Tr. a 64). He dso learned of the subsequent march across the Brooklyn Bridge to City Hall
involving 8,000 Haitians. (Id. a 65; R.S. Tr. | a 58-61). Roper-Simpson testified that Louima gave
her anote to read in Creole to the crowd, which shedid. (R.S. Tr. | a 59; Ex. KC-15). Louimadid

not recal giving Roper-Simpson something to read to the people at the rally nor did he recall discussing

32Rubenstein conceded that he was one of the lawyers who favored the addition of the punitive
damages amount in the Amended Notice of Claim. (R. Tr. at 70).
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the march with T&F prior to the march taking place. (L. Tr. at 65). Instead, he recalled Mr.
Rubengtein asking Louima for something to say in Creole; in response, Louimatold him to say “Kimbe

L€’ which means“gay srong.” (Id. at 65).

|. Retention of CN& S

Louimatestified that the decision to retain Johnnie Cochran was precipitated by Louima's
family’s concern that T& F lacked the necessary experience to handle the case. (1d. a 16). King
Keno, the lead singer of the band Phantom, told Louimathat he had a contact, Jenny Washington, who
could cdl Johnnie Cochran if Louimawished, so Louimatold King Keno that it was “okay” to cdll
Cochran. (Id. a 16-17). Although Louima could not recdl the exact dates of his meetings with
Cochran in the hospitd, he did recdl that he Sgned the retainer agreement with CN& S during his
second meeting with Cochran. (1d. a 46-47). Louimaaso recdled that he was in Brooklyn Hospital
when Cochran’s name wasfirst suggested to him. (1d. at 52).

Cochran confirmed Louima stestimony. Cochran testified that in August 1997, he first became
aware of Louima’'s story when he read abot it in the media. (C. Tr. | at 180).* He subsequently
received acdl from Jenny Washington, the general manager of station WLIB in New York. (1d.)
Although Cochran does not believe he knew Ms. Washington prior to that phone cdl, he did spesak to
her and she told Cochran that Abner Louima wanted to see him about representing Louimain this

matter. (Id.) Shetold him that Louimawanted him to contact King Keno, the leader of the band that

BCitationsto “C. Tr. | a " refer to pagesin the hearing transcript of November 14, 2002 when
Johnnie Cochran tetified. Citationsto “C. Tr. Il & ” refer to pagesin the hearing transcript of
November 22, 2002.
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was playing at the Club Rendez-V ous on the night of the incident, which Cochran did. (Id. at 181). **

Cochran had previoudy met Carl Thomas during an appearance on Cochran’s Court TV show,
50 Cochran called Thomas and told Thomas that Louima had asked to see Cochran. (Id. at 181).
Cochran told Thomas that he was going to the hospital and that either Thomas or members of Thomas
team could meet him there. (1d. at 180-81). However, Cochran did not tell Thomas that Louima
intended to retain Cochran, because that information had not been definitively conveyed to Cochran by
King Keno. (C. Tr. Il a 35, 99). According to Cochran, Thomas did not express any reservations
about Cochran’svigt at that time. (Id. at 182).

Thereafter, on August 23, 1997, Cochran went to Brooklyn Hospital for the first time (C.
Tr. 1l a83; C. Tr. 1 a 183; L. Tr. at 17). Scheck testified that he accompanied Cochran on thisvist.
(S. Tr. | at 27, 238).% Scheck confirmed that he received a call from Cochran on approximately

August 23, 1997, in which Cochran stated that representatives of Louima had contacted him and he

3 Although Cochran’s testimony asto what Ms. Washington said to him is clearly hearsay, no
objection was raised to its admissibility at the hearing. (See C. Tr. | at 180).

%Cochran did not recal the date of this visit, but the autographed page from the copy of his
book that he gave to Roper-Simpson during that visit is dated August 23, 1997. (Ex. KC-11). Roper-
Simpson aso could not recdl the date, but remembered it was a Saturday, which August 23, 1997
was. (R.S. Tr. | a 65-66).

3 However, Roper-Simpson did not recall Scheck accompanying Cochran on hisfirgt visit to
the hospitdl. (R.S. Tr. | a 67). Indeed, it is unclear whether Scheck was present during Cochran’s
firgt, or his second vigt to the hospital. Cochran testified that, dthough he could not remember for
certain, he thought that Scheck was not present during hisfirst visit. (C. Tr. | a 183). However,
Scheck recounted a conversation with Louima, involving Louima’ s concern that the retention of
additiona attorneys would increase the cost of the total attorneys fees above one third of any eventud
recovery (S. Tr. | a 28-29), which Cochran testified occurred during hisfirgt visit to the hospitd. (C.
Tr. 1 at 188-89). Louima aso tedtified to this conversation, but he recaled it taking place during the
second mesting at the hospital. (L. Tr. | at 21-22).
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was going to be vidting Louimaat the hospitd. (Id. at 27). Cochran aso told Scheck that he wanted
Scheck to accompany him to the hospital, and that he had notified Thomas. (Id.) Although Louima
was hooked up to various machines and intubated, according to Scheck, he seemed “dert and
comparatively in good spirits. He seemed very happy to seeus.” (Id. at 28). Cochran recalled that on
hisfirg vist with Louima, there were a number of people there, including either Thomas or Figeroux or
both.®” (C. Tr. Il at 83). Scheck also testified that Thomas and Figeroux were both present. (S. Tr. |
a 27-28). Also present at the time were severd members of Louima s family, including Louima's
father, his brother Jonas, and Pastor Nicolas. (C. Tr. | at 183).

Scheck testified that Cochran did mogt of thetalking. (S. Tr. | a 28). Cochran recaled that
Louimaknew who Cochran was, they spoke briefly, exchanged greetings and Cochran met the other
peoplethere. (C. Tr. | a 183-84). Louimaindicated that he wanted Cochran to represent him and
that Cochran should work out the detallswith Louima sfamily. (Id. at 184; S. Tr. | at 28). According
to Louima, Cochran responded that he did not have any problem with that if that was what Louima
wanted. (L. Tr. at 18).3® According to Cochran, none of the lawyers who was present at this meeting
expressed any objection to Louima s retention of Cochran. (C. Tr. | at 188). Cochran also recalled

giving Louima a copy of hisbook, A Journey to Justice, an autobiography, and he agreed with Roper-

Simpson’ s testimony that photographs were taken during the firgt visit. (Id.; R.S. Tr. | at 71-74; Court

Exs 5-A, 5-B, 5-C; Exs. KC-8, 9, 10). According to Louima's testimony, Cochran told Louima that

3"Acocording to Figeroux and Roper-Simpson, they were both present for the August 23, 1997
meeting but Thomaswasnot. (F. Tr. 1ll at 17; R.S. Tr. | a 66-67).

38Roper-Simpson denies that there was any discussion of Cochran’s retention by Louima
during that first meeting. (R.S. Tr. | a 70).
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he was sorry about what had happened to Louima, and advised him “to stay strong.” (L. Tr. at 17).

Louimadso recdls receiving a copy of Cochran’s book, which Cochran signed for Louima.
(Id.) Louimatold Cochran that he was impressed to meet him because he had only seen him on
televison before. (Id. at 18). Louimatook Cochran’s business card and said he would call Cochran
back. (1d.) Louimathen consulted with hisfamily and he told them about his interest in hiring Cochran.
(Id. at 19). Some family members were concerned that Cochran’s prior representation of O.J.
Simpson might hurt Louimawith ajury, but Louimawas not concerned. (1d.)

After Louima decided to hire Cochran, Cochran came to the hospitad a second time. (1d. at
19-20).* Cochran told Louimathat he would aso be working with Neufeld and Scheck, and Louima
approved. (Id. at 20; C. Tr. | at 193).“° During the second mesting with Louimain the hospitd,
Cochran brought a copy of the retainer agreement which bears the date August 25, 1997 next to
Louima ssignature®* (C. Tr. | at 192-193; Ex. 1). Louimaasked Cochran to be the lead lawyer and

told Cochran that he would be working with T&F. (L. Tr. at 20-21, 25). Cochran told Louima that

3L ouima dso testified that Scheck and Neufeld were present for this mesting. (L. Tr. at 20).
However, this recollection appears to be mistaken since, as set forth in note 36, supra, it is unclear
whether Scheck was present, and Cochran testified that Neufeld was out of town. (C. Tr. | at 192).
Indeed, Neufdld testified that he was out of the country until August 26, 1997, and that he first visited
Louima on that date after learning that he, Cochran and Scheck had been retained to represent Louima.
(Testimony of Peter Neufeld on October 24, 2002 “N. Tr. | 7 at 13-14; Citationsto “N. Tr. Il at ”
refer to pages in the hearing transcript of October 25, 2002 when Neufeld testified.)

“0 Cochran testified that he could not recall if either Thomas or Figeroux were present at the
second meeting. (C. Tr. 1l & 92). However, Louima testified that he told Thomas and Figeroux that
he had retained Cochran after thefact. (L. Tr. at 109). Indeed, Roper-Simpson testified that she was
not told that Louimaintended to hire CN& S until Louima gathered al the atorneys together e the
hospital. (R.S. Tr. | at 76-78).

41 Cochran testified that he was not sure if the retainer was typed on August 25, 1997, or
signed on that date, or both. (C. Tr. | at 190-91, 194).
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the lawyers could work together; “1 thought | could work with anybody.” (C. Tr. | a 194). Although
Cochran understood at thet time that T& F were Louima s lawyers, Cochran did not know what role
Roper-Simpson played. (Id. at 195). After speaking with Cochran, Louima told Thomas and Figeroux
that he was hiring Cochran and that they should work together. (L. Tr. a 23). According to Louima,
Thomas and Figeroux were not happy and they told Louimathat one of their concerns was that
Cochran and his partners were “not from the community.” (Id. at 24).

Soon after the Sgning of Exhibit 1, al of the lawyers met at the hospita, at which time Louima
told them to work together as oneteam on hisbehdf. (L. Tr. at 22-23, 24; C. Tr. | at 195-96; R.S.
Tr. | at 76).* According to Cochran, he was there, dong with Scheck; also present was Rubengtein,
and either Thomas or Figeroux. (C. Tr.| at 196; R.S. Tr. | at 76).* At the meeting, Louima gave the
attorneys directions to work as ateam and designated Cochran lead counsd, to be in charge of the
case, and “to make decisons.” (L. Tr. at 24-25; C. Tr. | at 196). Cochran believed that Louima aso
told the lawyers that they should speak to Louima before they spoke to the press. (C. Tr. | at 197).
No one objected to that ingtruction. (1d.) However, according to Roper-Simpson, Thomas was angry
that Cochran was coming onto the case; he accused Cochran of ethical violations, and threstened to

quit. (R.S. Tr. 1 a 80). Later, Louimalearned that there had been an argument between the lawyers

“2 Roper-Simpson testified that this meeting occurred on the same day as the “Igp-top incident,”
seediscusson infraat 31, which she testified took place on August 25, 1997. (R.S. Tr. | 76-80; R.S.
Tr. 1l a 197). However, Roper-Smpson aso testified that Neufeld attended the meeting at the
hospital (R.S. Tr. | a 80), and Neufeld was out of the country until August 26, 1997. (N. Tr. | at 13).

“3Roper-Simpson testified that Cochran was not present at this first meeting of the lawyers; she
testified that only Thomas, Figeroux, Neufeld, Rubenstein and Scheck were there with her and Louima.
(R.S.Tr. | a 76).
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about Louima' s decision to designate Cochran as the “lead” attorney, and it was subsequently decided
that Thomas would be the lead attorney “for the public, the community, and everybody to know,” but
that any decison-making would be Cochran’s responsibility and Cochran would be the lead atorney if

the casewent to trid. (L. Tr. at 25).

J. The Retainer Agreements

The August 25, 1997 letter of retention Sgned by Louima clearly states that Cochran, Neufeld
and Scheck were being retained “to investigate and pursue aclam for persond injury and civil rights
violations’ and to represent Louimain connection with the state and federa crimina and civil rights
investigations relating to thisincident. The handwritten addition, initialed by Cochran, confirmsthat “the
total attorney feesfor al attorneys representing Louima shall not exceed 33 1/3%. JL.C J.” (Ex. 1).

On October 6, 1997, the attorneys entered into an “ Agreement By and Between Counsdl” (the
“Agreement”) in which it was agreed that dl sgnatories “will jointly handle the civil maiters’ of the
Louimas, will be “collectively . . . respongble for the preparation of al pleadings,” shdl provide copies
of written correspondence to the others within 48 hours, and promptly report ord communications to
each other. (Ex. 60). The Agreement specifies that Thomas would “have thetitle of lead counsd” and
that “dl important attorney decisions in the case will be made by consensus” (1d.) Oncetrid began,
Cochran wasto be given the title of lead counsdl. (1d.)

The Agreement, which was Sgned by Rubengtein, Thomas (on behdf of T&F), Cochran,
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Scheck and Neufeld,** divided the fees among counsdl and contained a paragraph in which it was

agreed that each of the Sgnatories:

assumes joint respongbility (asthat termisapplied in

Disciplinary Rule 2-107 [A] [2]), for the representation of ABNER
LOUIMA and MICHELINE LOUIMA in this matter, and that the
divison of feesamong counsd . . . recognizes and assumes that the
divison of feeswill not necessarily be proportiond to the amount of
work performed by each such sgnatory. Each of the signatoriesto this
agreement, on behdf of themselves and the firms and lawyers they
work with, have consdered the matter of the divison of feesin light of
D.R. 2-107(A) of the New York Lawyer’s Code of Professional
Responsbility and has concluded after due deliberation, that the total
fees to the Sgnatories to this agreement in the aggregate, and to the
ggnatories to this agreement on an individud basis, will not be
unreasonable or excessive in light of factors, including those set forth in
D.R. 2-106(b) of the New Y ork Lawyer’s Code of Professiona

Responghility.

(Id)  Thereafter, on November 3, 1997, the Louimas executed another Retainer Agreement asto all
the atorneys- - T& F, CN& S, and the Rubengtein firm - - in which it was agreed that the total amount
of legd fees, representing 33 1/3% of any tota net recovery, would be divided equaly, with CN& S,
T&F and the Rubengtein firm each receiving “deven (11) and one-ninth (1/9) percent.” (Ex. 2). The
November 3, 1997 Retainer Agreement further specified thet the lawyers “will work jointly on this
matter and will participate and share respongbility in the prosecution of thecdam.” (1d. at 2).

On September 18, 1998, after T& F had ceased to represent the Louimas, the Rubenstein firm
and CN& S entered into an “ Amendment to Agreement By and Between Counsd.” (Ex. 5). This

agreement noted that T& F were “no longer involved” in the case as of January 23, 1998 and provided

“In dividing up the fees, the Agreement referenced the firm of T& F but made no mention of
Roper-Simpson, and her sgnature does not appear on the document.
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that if T&F “asthe result of their cessation of representation,” were not to receive their 11 percent of the
fees, then T& F s share would be divided asfollows: (8) the Rubenstein firm would “receive eleven (11)

percent of any portion of the eeven (11) percent of the gross recovery to which Thomas & Figeroux are
not entitled to;” and (b) CN& S would “receive 89% of the 11% of the gross recovery to which Thomas

& Figeroux are not entitled to.” (Ex. 5).

K. Louima s Fird Mestings with the U.S. Attorney’s Office

Prior to the retention of CN& S, the U.S. Attorney’ s Office had attempted to arrange a meeting
with Louima, scheduled for August 26, 1997. (N. Tr. | at 13-14). Peter Neufeld testified that on that
day, Cochran and Scheck asked him to go to the hospitd to be with Louima during the interview by
federd prosecutors because neither Cochran or Scheck was available to attend the meeting. (N. Tr. | at
14). Since Neufeld had been on vacation out of the country on the date of Louima s assault, he did not
become involved in the case until that morning of August 26, 1997, when he went to the hospital where
he met Louimaand Figeroux. (Id. at 13-14).

Neufdd testified that when he arrived at the hospital, Louimawas lying in a hospital bed, hooked
up to an I.V. and various other devices, “[h]e gppeared to be very, very tired and in a certain amount of
pan.” (ld. a 15). Atthetime, Louimawas on severd painkillersin addition to other medication. (1d.)

Before the government interview began, Neufeld asked Figeroux for the details of what had
happened to Louima, but “Figeroux told me he was not familiar with the detalls. He only knew the case
in broad stroke.” (1d. at 14). Neufeld did not think that it was a good ideato allow Louimato spesk

with the government before the attorneys had debriefed their own client.  (1d. at 14-15). Neufeld was
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a0 concerned that Louima had areedy testified before a Sate grand jury via videotape, explaining, “itis
my experience that when you have aclient or awitnesswho isin that kind of physica condition and
psychologica condition, where you know heis not going to die, that one would be prudent and wait until
he is feding better so you can interview him thoroughly and you can make surethat . . . he testifies with
al of hisfaculties” (Id. at 16). When Neufeld voiced these concerns, Figeroux responded that it was
“[tJoo late for that. We re going forward.” (1d.)

Shortly thereafter, Ms. PAmer arrived with Mr. Thompson and an FBI agent. (1d. at 17).
Neufdd tried unsuccessfully to have Ms. PAmer postpone the interview. (Id.) Astheinterview
progressed, it became very clear that Louimawas in pain; his answers were digointed and at one point,
one of the gauges on one of the machines signaed that he was in a danger zone, requiring the nurse to
comein. (Id.) Neufed then urged that the interview stop for fear it was exacerbating Louima's
condition. (1d.)

Ms. Pdmer dso described her first meeting with Louima while he was il in Brooklyn Hospitd.
(P. Tr. a 15). She described him as “physicaly uncomfortable’ dueto his“sgnificant injuries’ and “a
little rluctant” because she and Ken Thompson were from the government. (Id.) Over the next three
months, after Louima was released from the hospital, Ms. Pamer, Mr. Thompson and the agents began
to spend a sgnificant amount of time with Louima and he eventudly developed “avery strong
relationship of trust” in the government team. (Id. at 15-16). Among other things, the AUSAs spent
time with Louimaat his home and, according to Ms. Pamer, both Scheck and Neufeld helped to
establish agood rdationship between Louimaand the government which enabled the government to

move its investigation forward. (1d. at 16).
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By contrast, Ms. Pamer testified that based on her interactions with Figeroux, she felt that he did
not trust the government or what they weretrying to do. (Id. a 16-17). One example of thiswas
Figeroux’s reaction to the decison of the Office to include both FBI agents and officers from the NY PD
ontheinvedtigativeteam. (Id. at 17-18). Figeroux, upset that NY PD officers would be involved,
questioned the U.S. Attorney’s commitment to a serious investigation. (I1d. at 18). Figeroux was,
according to Ms. PAmer, present at the first meeting in the hospital and then again during one of the first
vidtsa Louima s house; “[b]ut other than that, [she did not] have arecollection of him being present.”
(Id.) Pdmer testified that on severd occasons, she made it clear to Figeroux that she did not think he
was being helpful in getting to the bottom of who was with Louima & the Club Rendez-Vous “Hewas

not being helpful in building thet bridge? with the family. (Ld. at 79-80).

L. The“Laptop Incident”

Some time after the August 25th retainer agreement was signed, and after Neufeld had gone to
the hospita with Cathy Pamer to question Louima, arrangements were made to have al of the lawyers
meet to discuss how they would proceed as ateam to pursuethe case. (S. Tr. | a 32-33). The mesting
was held in Rubengtein’ s office on Court Street in Brooklyn. (1d. at 33).

Thomas, Figeroux, Cochran, Scheck, and Rubenstein were present a the meeting. (S. Tr. | a

33-34).* Neither Scheck or Cochran could recall if Roper-Simpson was there. (Id.; C. Tr. | at 198-

“Neufeld testified that he was uncertain as to whether he actudly attended this mesting. (N. Tr.
Il a 265-66). Roper-Simpson testified that thisinitial joint meeting of atorneys took place immediately
after Louima gathered the attorneys in his hospital room and ingtructed them to work asateam. (R.S.
Tr. | at 81-85). Shedso testified that Cochran was not present. (1d. at 81).
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99).%¢ According to Scheck, one of the first things that happened was that he took out his laptop
computer to take notes of the meeting. (S. Tr. | a 34; C. Tr. | & 199). “Almost immediately as| did
30, Mr. Figeroux became very upset and he told me to close my *fucking laptop computer.” What are
you trying to do, intimidate me with your technology?’ (S. Tr. | at 34-35; Ex. 55; seeds0 R.S. Tr. | a
83-84; R. Tr. at 43-44).*” Thomastried to cam Figeroux down and it was clear to Scheck that they
were both “very angry.” (Id. a 35). Mr. Cochran described Figeroux as “acting as if he wasinsane.”
(C. Tr. 1 a 198-99). “Not only were there hogtile words but [Figeroux was| just trying to intimidate him
with hispresence.” (Id. at 202).

Figeroux conceded using these statements during thisincident. (F. Tr. Il & 68-69). Figeroux
admitted that, taken “out of context,” his comments “ gppear[ed] to be ingppropriate.” (Id. at 70).
However, in T&F s papers, Figeroux attempts to judtify his behavior at this meeting as “readily
understandable when placed in the context of Cochran’s duplicity and evason in deding with [T&F] at
thistime of hisentry into the case that [ T&F] had worked so hard and so successfully to build.” (T&F
Mem. at 17).

After thisinitid incident, Thomas and Figeroux asked to pesk privately with Cochran, telling
Cochran that Scheck and Neufeld knew nothing about civil rights. (C. Tr. | a 204). When Cochran
tried to dissuade them of this notion, Thomas and Figeroux accused Cochran of being “an Uncle Tom,”

and they argued that becauise they were Black like Cochran, he “should . . . favor them, and should kick

46Cochran dso testified that Mr. Rynecki may have been there. (C. Tr. | a 199).

4’Cochran confirmed this testimony, stating that Figeroux got up, used an obscenity and
dammed down the top of the computer, saying “‘[are you trying to f'ing intimidate me by using this
technology?” (C. Tr. | a 200).
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Scheck and Neufeld off theteam.” (Id. at 204-05; S. Tr. | at 40-42). Thomas said to Cochran, “*Why
are you practicing with these two Jew lawyers [referring to Neufeld and Scheck] . . . you should be
workingwith us - - Mr. Figeroux and Mr. Thomeas - - * because we' re lawyers for the community.’”
(S. Tr. | a 41). Figeroux aso accused them of not caring about police brutdity issues. (1d.) Cochran
tedtified that:

Fra of dl, they accused me of being Uncle Tom for bringing in these

Jewish lawyers. Then they referred to them other than as Jewish

lawyers. They used aterribly pgoraiveternf®. . .. They indicated |

should not be working with them [referring to Neufeld and Scheck],

and that they know nothing about civil rights. That these lawyers,

Thomas and Figeroux, were from the community. That Scheck and

Neufeld were only interested in the money.
(C. Tr. 1 a 204). Cochran then explained that he “had greet faith” in Neufeld and Scheck, that they
“were honorable people,” and “some of the best lawyersthat [he] knew.” (Id. a 205). Figeroux stated:
“*WEe re the people that built this case. Y ou don’'t care about the community. All you people are
interested inismoney.”” (S. Tr. | at 35).

Cochran was upset by the Uncle Tom remark and he told Thomas and Figeroux that he was

“black before they were even born.” (C. Tr. | a 205). He then detailed his history as alawyer and his

“BFigeroux denied that he was “anti Jewish.” (F. Tr. | a 136). He stated: “Me, | am not anti
anything. What | am, you don't have to be pro something, you don't have to be anti anything. To be
pro for people of color, you don't have to be anti white or anti Jewish whatever. In fact, what | think is
that we need to learn from people who have succeeded. Like the Jews, they have succeeded. They
have succeeded for specific reasons. If they succeed, then we can emulate that.” (1d.) According to
Mrs. Thomas, her husband was active in the Jewish community, serving as a member of the Board of
Trustees of Kingsbrook Jewish Medica Center. (Transcript of Testimony of Elizabeth Thomas, dated
December 5, 2002 (“Thomas Tr.”), a 38-39). Shetedtified that she never heard him utter anti-Semitic
remarks. (Id. a 38). Mr. Thompson aso testified that he never heard Thomas make anti-Semitic
comments about Scheck or Neufeld nor could he recal ever hearing Thomas make such remarks about
anyone. (T. Tr. at 226-27).
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experience with police brutdity cases. (Id.; S. Tr. | at 41). He dso told them that he had been trying
civil rights cases before they even thought about going to law school and that they had never tried a civil
rightscase. (C. Tr. | a 205) Hetold them that this was a good opportunity for them to learn something
and he encouraged them to do that, but he “didn’t think they were going to get anywhere with their racist
views and acting in thisinsane manner.” (1d.)

Cochran told them that the important thing was what was best for Louimaand the case, not the
atorneys and that if it would “help ayoung lawyer in his community,” he would agree to dlow Thomas
to be the community spokesperson. (1d. at 206). However, Cochran stressed that they had to clear
everything with Louima. (Id.) Figeroux and Thomeas told Cochran that they were from Trinidad and had

agpecia relationship with Peter Nod at The Village Voice. (Id.) They told Cochran that they could

“dip himinformation” and “get anything they wanted to in the press” (Id.) Cochran warned them not to
do that, reminding them of Louima singructionsto clear press matterswith Louimafirs. (Id. at 206-
07). According to Cochran, they responded “ negatively.” (1d. at 207).

Cochran adso told them it was “ma practice for them to dlow Abner to go before the cameras
when heis sedated, to have him be interviewed like that before the state grand jury.” (1d.) Hetold them
they did not know what they were doing and that they should “try to learn before they got this case dl
totally messed up.” (Id.) According to Cochran, Thomas and Figeroux did not dispute any of this. (Id.
at 208).

After meeting with Thomas and Figeroux separately for fifteen to twenty minutes, Cochran
returned with Thomas and Figeroux to Rubengtein’ s office where the other lawyers were waiting and

they dl discussed the fact that this was about Louima and not individud persondities. (1d.) It wasaso
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agreed at this time that Thomas would act as spokesperson to the community, and that Scheck and
Figeroux would act as liaison with the U.S. Attorney’s Office. (Id. at 208-09; S. Tr. | at 46; Ex. 60).

Scheck tedtified that an attempt was made to reach atruce and eventudly everyone agreed that
it was important to work asateam. (S. Tr. | at 42). They also addressed the “importance of not
leaking, working in a united way, because in high profile cases dissenson among alegd team . . . can
cregte serious problems.” (1d.)

They dso0 discussed at that meeting the concept of targeting the Patrolman’s Benevolent
Association (“PBA™) because its practices had contributed to covering up police brutdity in the past.
(Id.) They discussed possible Mondl claims and the idea of attacking the procedures by which the PBA
and the police department dedt with alegations of police brutdity. (1d.) Figeroux and Thomas stated
that they had not thought about these ideas, although Thomas mentioned alegidative initiative to require
al police officersto live within New York City. (Id. at 43-44).

Therewas, a that meeting, a genera agreement that attorneys feeswould be split one-third for
Mr. Rubengtein, one-third for T&F, and one-third for CN&S. (Id. at 45). The attorneys also discussed
the necessity of providing for Louima s security when he left the hospital. (Id.) Subsequently, a meeting
was held with Ms. PAmer, Figeroux, Scheck, and Rubenstein to discuss compensation for Louima, as
well as security arrangements. (1d. at 46-47).

Cochran described the relationship between CN& S and T&F as“oil and water. It wasa

difficult relationship from the very beginning.” (C. Tr. | at 213). Cochran described Thomas as *not
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only bellicose, but dways threstening.” (1d. at 214).*° Between August 1997 and January 1998,
Cochran attended gpproximately ten meetings with Thomas and Figeroux to plan strategy and divide up
respongbilities. (1d. at 217-18). According to Cochran, at “amost every meeting” T&F would bring up
the racid issue, contending that CN& S were interested only in money and not the underlying issuesin

thecase. (Id. a 219).

M. The Civil Invedigation

In late August 1997, the attorneys began to arrange for Louima's care and to make preparations
to bring acivil action on Louima s behdlf.

Neufeld described his primary rolein the early part of the case as encompassing three things:
(2) improving Louimd s physcd hedth; (2) improving Louima s menta condition; and (3) retaining an
investigative agency to work with CN& Sin investigating Louima s caivil rightsclams. (N. Tr. | at 19-
24). Given concerns about possible long-term damage to Louima s bladder and blockage to his colon,
Neufeld contacted experts at Montefiore, Mt. Sinai and New Y ork Hospitdls. (Id. at 19). The lawyers
were aso concerned about obtaining medica testimony to disprove the dams that Louima sinjuries
were the result of gay sex. (S. Tr. | at 51).

Thomas objected to Mt. Snai and Montefiore Hospitas, allegedly because they mainly treated

“SRoper-Smpson confirmed this view of Thomas, testifying that “[h]e yelled most of thetime, |
would say agood 60 to 70 percent of thetime. That'sjust the way he spoke. He was aloud person.
(R.S. Tr. Il a 39). Thompson, however, testified that he did not consider Thomas to be “bellicose,” a
“yeller and a shouter,” but rather described him as“outspoken . . . . He was the type of person who
was very intelligent and he was a proud person and where others would probably back down, 1 don’t
think Carl would.” (Id. at 227).
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white patients. (N. Tr. | a 22). Intheend, it was agreed, through Neufeld' s efforts, that medical
experts would consult with Louima’ s doctors at Brooklyn Hospitd. (1d. at 20). Neufeld also contacted
psychiatric experts at Massachusetts General, Mt. Sinal, and Columbia Hospita's, who had experience
dedling with victims of traumaand torture. (1d. & 21). They findly retained Dr. Kaamir, who was
familiar with the Haitian experience and with torture victims, as atreating psychiatrist. (Id.; S. Tr. | at
51). Neufed dso worked with Dr. Kasmir during the crimind proceedingsin litigating the question of
defendants accessto Louima’ s psychiatric records. (N. Tr. | at 21-22). Neufeld also secured other
experts to testify on the issue of post-traumatic stress problems. (1d. at 22). Neufdd tetified that with
respect to both the issue of Louima s medica and psychiatric care, he consulted with Thomas and
Rubengtein. (1d. at 23).

Neufeld attributed the retention of a private investigative agency to the uncertainty of crimina
convictions and the fact that there was no guarantee that the government would pursue a pattern and
practice case. (Id. & 27). In particular, Neufeld was concerned with the “blue wal” of slence and the
possibility that Police Department personnd would attempt to obstruct justice. (1d. at 29). His concerns
semmed from the service of summonses by the police on the owner of Club Rendez-Vous, dleging that
they were running a club where there was “ ingppropriate sexud activity.” (1d.) These summons were
sarved a atime when clams were being made that Louima s injuries were the result of consensud
homosexud activity. (Id.) Insearching for an investigative agency, Neufdd interviewed three firms, and
he consulted with Thomas and Rubengtein about dl three. (1d. a 28). Both Thomas and Neufeld
preferred the Waker Investigative Agency, 0 it was the consensus of dl the attorneys that the Walker

firm beretained. (1d. at 28).
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The Waker Agency interviewed people who were known to Louima at the Club Rendez-V ous
on the night of the incident, including members of the band, the Phantoms, that was playing that night.
(Id. a 30). Theinvestigatorstook photographs, insde and outside the Club, as well as photographs of
the route taken by the squad car on the way to the precinct. (1d. at 32). One of the things Neufeld was
trying to determine was whether there were other witnesses who might have been present when the
squad car stopped between the Club and the precinct, during which time Louima claimed he had been
beaten by the officers. (Id. at 32-33).

Neufeld dso testified that because Louima s attorneys were interested in pursuing a pattern and
practice case, they wanted the Walker Agency investigators to interview other people who aleged that
they had been brutaized in the same precinct. (1d. a 34). Mr. Neufeld met with Ms. Cornfeld of the
U.S. Attorney’s Office to discuss the pattern and practice investigation. (1d. at 35). At her request,
Neufeld arranged a meeting with the police brutdity bar to encourage lawyers who had dients daming
police abuse to come forward with their clients and describe not only what happened to them but dso
the responsg, if any, of the Civilian Complaint Review Board (“CCRB”) and IAD. (Id. at 35-36).
Neufeld testified that he briefed Thomas on his meetings with the police brutaity bar and with Ledie
Cornfeld. (N. Tr. 1l a 161). Among other things, Neufeld met with the head of Civil Rights Divison of
the Department of Justice, who had investigated and prosecuted pattern and practice casesin other
parts of the country, not only to lobby the Justice Department to proceed with an investigation into
Louima s case but to discuss Neufeld' s ideas about appropriate injunctive rdief. (1d. at 36-37).
Eventudly, however, the Justice Department did not file a pattern and practice action. (Id. at 37).

As part of the civil case before this Court, CN& S litigated and obtained authorization to take
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photographs insde the 70th Precinct to show that the distance between the bathroom, the sergeant’s
dek, the interview room and the holding cdll was such that it was likely that “every sngle police officer”
on thefirst floor of the precinct house knew what had happened to Louima and yet chose not to come
forward. (Id. at 33). The U.S. Attorney’ s Office did not object to what the lawyers were doing; in fact,
Neufdd testified that “[CN& S| kept them apprised of the things that we were doing of that nature.” (1d.
at 34).

With the authorization of Louima, Neufdd met with the New Y ork State Legidative Black
Caucusin New York near the end of September 1997 to discuss the systemic causes of the Louima
tragedy and what could be done to remedy them. (Id. at 37-38). Neufeld remembered that either
Thomas or Figeroux went with Neufeld to that meeting but had to leave shortly after the meeting
commenced. (Id. a 168). Cochran testified that he played arole in organizing “grass roots efforts’ in
the Black community to support Louima, including contacting Earl Graves of Black Enterprise, Ed Lewis
of Essence magazine, Mayor Dinkins, Congressman Rangel, Reverend Sharpton, and Carl McCadl. (C.
Tr. 1 at 212). Neufeld aso met with the legal counsd to the N.Y. City Council, who turned over al
notices of clamsthat had been filed with the City during the prior year aleging misconduct by police
officers. (N. Tr. | a 38-39). Neufdd, working with agroup of law students from Columbia Universty
School of Law, divided these notices of clamsinto categories for the Monell pattern and practice case.
(Id. at 38). Neufeld aso met with the Counsdl to the New Y ork State Assembly to discuss possible

legidation. (ld. at 39).

N. Asssanceto the Government's Case
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Shortly after the press reported that CN& S was joining the Louima legal team, Scheck received
acdl from aformer student, Joanne Richardson, who was aformer Kings County Assgtant Didtrict
Attorney, then in private practice. (S. Tr. | at 52). Shetold Scheck about Sonia Miller, anurse at
Coney Idand Hospita, who had information relevant to the case, but who did not want to spesk to the
authorities. (1d.) Scheck arranged to meet with Ms. Richardson, her partner, and with Ms. Miller. (1d.)
They discussed the practice of taking police brutdity victims to Coney Idand Hospitd as opposed to
other Brooklyn hospitals and Ms. Miller’srolein cdling Internd Affars. (1d. at 52-53). After speaking
with Ms. Miller, Scheck notified Figeroux and they arranged to have Ms. Miller meet with federa
prosecutors. (Id. a 53). Ms. PaAmer noted that Ms. Miller, who was one of the first nursesto see
Louimain the hospital, had not previoudy been made available to the U.S. Attorney’s Office or the
Digtrict Attorney’s Office. (P. Tr. a 23). Once Ms. Miller met with the government, she provided
information in an interview that Ms. PAmer described as“avery sgnificant part . . . of our initid
understanding of what happened thet night in the hospital.” (1d.)

After Louimawas released from the hospita on October 10, 1997, the government met with
Louimafor numerous debriefings. (S. Tr. | a 72). Although generdly, it was decided that Scheck and
Figeroux would be the liaison with the government during these debriefings, at some point Figeroux
stopped attending. (Id. a 53-54, 72). During the first meeting in Louima s home, both Scheck and
Figeroux were present dong with Pamer, Thompson and an FBI agent. (Id. a 54). Prior to the arrival
of the government, the attorneys had a discussion with Louima about the need to be truthful. (1d.)
During the subsequent debriefing, PAmer and Thompson asked Louimato describe, in “very

comprehensve detal[,]” where and how everything had happened. (Id.) Pamer and Thompson “were
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pressing [Louima very hard on certain points,” and “expressing some disbelief . . . about certan
detals” (Id. a 54-55). During this meeting, Figeroux expressed to Scheck and to Louima some
suspicions regarding why the government was pressing Louimaso hard. (1d. at 55-56). Figeroux made
some of these remarks in the presence of AUSAS Thompson and Pamer. (1d.)

Scheck noted that at this point in time, “there was a tremendous amount of distrust and, frankly,
paranoia, among Louima, his family and friends, others in the community, and suspicion of al police
officersinvolved in [the] invedtigation.” (Id. at 56). There was dso a“sense of tension and some
distrust in terms of these debriefings’ with federa prosecutors. (1d.) According to Scheck, he was
trying to persuade Louimato trust the prosecutors as his dlies and be as accurate and truthful as
possible; Figeroux, on the other hand, expressed distrust of the government, both through his demeanor
and by questioning Pamer as to why she was pushing Louima regarding certain details of his account of
the night of theincident. (Id. a 56-57). However, Thompson testified that, during the fall of 1997,
Thomas and Figeroux were hdpful in trying to “ get [the government’ 5] investigation down theroad.” (T.
Tr. at 235).

After the first two debriefings, Ms. PAlmer spoke to Scheck and Neufeld and told them that she
was suspicious of what Louima had been saying about who was with him and what had happened when
Volpe was assaulted outside the night club on the night of theincident. (S. Tr. | a 58). Ms. PAmer
testified that the government experienced problems with certain witnesses in the investigation of what
occurred at the Club Rendez-Vous. (P. Tr. a 19). There were anumber of interviews with Louima’'s
friends and family members regarding the events earlier in the evening prior to Louima's assaullt, but

according to Ms. Pamer, the detalls “weren’t hanging together. They weren't making sense” (Id. at
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19-20). Louimahad maintained that he was with his cousin Herold that night, but had made no mention
of hiscousn Yves Nicolas, dso knownasJay. (S. Tr. | a 58). Pdmer had interviewed Herold and
severd others, but she did not believe she was getting the full story. (P. Tr. at 19-20). In particular,
Ms. PAmer cited the initid meetings with Herold who “was frankly, just not credible. And the more we
tried to get to the bottom of it, the more stories changed, and it was very problematic.” (1d. at 20).
With respect to Jay, Thompson testified that the government originaly did not know about his
involvement on the night of the incident. (T. Tr. at 260).

Pamer asked Scheck and Neufeld to seeif they could get to the bottom of the events leading up
to the assault on Louimawith Louima and the witnesses. (P. Tr. at 20-22; N. Tr. | a 50). Ms. Palmer
explained that she had “devel oped what | thought was a good working relationship with Peter [Neufed]
and Barry [Scheck].” (P. Tr. a 20-21). Scheck tedtified that they tried to involve Figeroux in the
process, but he * openly said to [ Scheck] that he was suspicious and resentful that Ms. Pamer, in
particular, and Mr. Thompson” were looking closdly at the testimony of these cousins and that they were
looking to CN& Sfor assstance. (S. Tr. | a 59). One of the problems Scheck identified was that
Figeroux had been the firgt person to bring these family members to the government and now their
credibility was being questioned. (1d. at 60).

Accordingly, Neufeld and Scheck spoke to these witnesses and determined that Yveswasin
fact the person who actualy struck Volpe, not Louima. (Id. at 61). However, because Y ves had
immigration problems, his relatives had asked Louimato protect him. (Id.) So Neufeld and Scheck
asked alawyer, Rick Finkelstein, to peak to Yves and eventualy, Neufeld was able to get dl of the

witnesses to come forward with the true story. (1d.)
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According to Ms. PAmer, having Y ves come in and admit that it was he and not Louima who
had punched Office Vol pe “was an important break-through for usto start piecing together the facts of
what redlly happened that night.” (P. Tr. a 22). Mr. Thompson confirmed that Y ves Nicolas
admission of hisinvolvement was “abig dedl in the casg’ because before that the government did not
know who hit Volpe. (T. Tr. a 260).

Although Thompson was not sure if it was Figeroux or Neufeld who brought in Yves Nicolas
(id. at 260-61), he testified that he recalled that both Figeroux and Neufeld played arole in getting
Gregory Normil, Louima's friend, to cooperate. (Id. at 262).° Pamer testified that either Thomas or
Figeroux first brought Normil to the government. (P. Tr. at 92). It was Thompson'sview that Figeroux
“endeavored, like the other attorneys, to get these witnesses to tell us the truth because we had people
coming in [and] just outright lying to us” (T. Tr. a 261). According to Thompson, Figeroux was
“ingrumenta” in keeping everyone informed of Louima s physicd status and Neufeld took the lead
regarding the payment of Louima s medical expenses. (Id. at 229).

Ms. Pamer, however, explained that she “did not fed that Brian [Figeroux] or Carl [Thomas]
assged us. Asl sad, my interactions with Brian gave me the very strong sense that he was not
completely trustful of our investigation. | fdt that Barry and Peter and Johnnie, who | interacted with to
alesser extent, did have confidence in our ability . . . and were willing to work with usto get it done.”

(P. Tr. at 22).

0 Neufeld confirmed that Figeroux was present for at least one interview with Gregory Normil,
acousn of Louima s, concerning thisinvestigation. (N. Tr. | at 50).
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O. The Tacopina Mestings

During the investigative phase of Louima s case, Cochran received a cal from Joseph Tacoping,
the lawyer representing defendant Thomas Weise, one of the police officers charged in the crimind
action. (C.Tr. Il a 24-25; S. Tr. | a 64). Tacopinainvited Cochran to have lunch and meet with him
and Russell Gioidla, Weise' s other attorney. (C. Tr. 1l at 25; S. Tr. | a 64; N. Tr. | a 40-41). At that
time, there was no discussion as to what topics would be covered at the luncheon. (C. Tr. Il a 25).
There were ultimately two meetings between Tacoping, Gioidlaand CN& S - - one on November 20,
1997 and one on November 26, 1997. (S. Tr. | a 65; N. Tr. | a 48). Theinitia lunch meeting
occurred at a crowded Itaian restaurant in Manhattan and was attended by Tacopina, Gioiella, Cochran
and Neufeld. (N. Tr. | at 41). Neufeld testified that it was only at the last minute that Cochran
suggested that Neufeld come dong, and according to Neufeld, the only thing that was agreed before the
luncheon was that neither Cochran or Neufeld would reved anything that had they learned from their
client. (Id.) Not only did they not tell Thomas and Figeroux about the meeting, but according to
Neufeld, neither Rubenstein or Scheck was told about this first meeting because “we didn’t think much
of itat thetime” (Id. at 41-42).>

According to Neufeld, Tacopinadid most of the talking but Gioiella spoke aswell. (Id.) They
were trying to persuade Cochran and Neufeld that Thomas Weise, their client, “was redlly a good guy,”
that he was “in the wrong place at the wrong time,” and that “ perhaps others were at fault but not him.”

(Id.) Tacopinatold them that Justin Volpe had a history of other incidents and that his supervisor had

51 Scheck, however, testified that he “had knowledge that the first meeting was going to take
place” (S.Tr. | a 67).
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“turned ablind ey€’ to Volpe s behavior, information which Neufdd thought might later be useful in the
cvil suit againg the supervisor. (1d. at 42-43). Based on Tacopina s description of what happened that
night from Weise' s perspective, Neufeld believed that Welse' s version of events contained false
exculpatory statements that might be used againgt Weise inthe civil case. (1d. at 43). After the meeting,
Neufeld prepared notes as to what had transpired. (1d. at 44; Court Ex. 1).

A few days later, Tacopina cdled and asked for a second meeting. (I1d.) Since Cochran was
out of town, Scheck and Neufeld met with Tacopinafor breskfast a the Cupping Roomin Soho. (Id. at
44, 46). Scheck attended the second meeting because Welse's lawyers had indicated that they had
useful information about acts of police brutdity involving Justin Volpe. (S. Tr. | & 66). SnceWeise
was a PBA ddegate, Scheck thought Tacopina and Gioidlamight have information that could be used in
connection with Louima s civil conspirecy clam. (Id.) Even assuming that the information Weise's
attorneys provided was not truthful, Scheck believed that the false information could then be used
agang Weisein acivil proceeding. (1d. at 66-67). According to Scheck, CN&S made it clear, asa
condition of the meeting, that they were not going to say anything regarding what Louima had told them
or what they knew about the case; they were just ligtening. (Id. a 67). They dso madeit clear that the
meeting would not be a secret mesting; it was to be held in a public restaurant on both occasons. (1d.)

T&F contend that they were not told of the meetings with Tacopinain “addiberate act of
excluson,” “fud[ing] the impression that [CN& S sought to exclude [T& F] from important decisons
dfectingthecase” (T&F Mem. a 26; seedso R.S. Tr. | at 96-98, 194-95; F. Tr. | at 138). Indeed,
Scheck admitted on cross-examination that there was no effort to include Thomas or Figeroux in either

the first or second Tacopinameseting. (S. Tr. | a 149-50). Rubenstein also was unaware of the
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Tacopinameetings until some time after the meetings had occurred. (R. Tr. a 74). On the other hand,
Scheck testified that because Tacopina had gppeared on Cochran’ stelevison show “many times,” “it
was not a big event that they were asking usto go out to lunch.” (S. Tr. | at 151).

Pamer was shocked when she learned about the Tacopina meetings,®? particularly since they
occurred around the time the government was trying to dicit Weise' s cooperation; “1 was pretty mad.”
(Id. a 50). Shetold Scheck and Neufeld that she was upset that the government had not known about
the meetings, because she thought that the meetings might have contributed to Welse' s decison not to
meet with the government. (Id. at 50-51). The government had been trying to get Tommy Weise to
meet with them for a proffer session to seeif he would cooperate, and Tacopina had aready cancelled
a least one proffer session prior to the meeting with CN&S. (T. Tr. at 240; P. Tr. at 50-51).
Thompson testified that he “thought it was wrong that we didn’t know about these mesetings, and |
thought we should have been told about them.” (T. Tr. a 239-40). The meetings presented problemsin
that the government * had to devote time to find out what was going on and what they learned about the
initial contact.” (Id. at 240). Thompson testified that CN& Stold the prosecutors that they had decided
not to tell the government because they did not want to taint the government’ s investigation; they were

concerned about Tacopina s purpose in meeting with CN& S and they were not certain that what he was

2Although Thompson testified that the government learned about the Tacopina meetings
sometime prior to the termination of T& F s representation (T. Tr. a 267), Ms. PAmer was adamant
that she did not learn of the Tacopina meetings until February or early March of 1998, after the
indictment was returned, which occurred on February 26, 1998. (P. Tr. at 45, 47, 49). Scheck,
however, testified that PAmer confronted him with her knowledge of the Tacopina meetings “ some time
inJanuary.” (S.Tr. | at 69).
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telling themwastrue. (Id. at 244).%3

Mr. Thompson stated that unfortunately, CN& S meetings with Tacopina and Gioiella“robbed
[the government] of the ability or potentially did because | don't know what caused Weise not to come
in, but potentialy robbed us of the &bility to St Tommy Weise down and hear his statement from himsaif.
... Andtothisday, | feltit waswrong.” (Id. at 244-45). Mr. Thompson indicated that he did not
undersand why CN& S did not tell the government about the meetings without going into the substance
of what was discussed. (1d. a 246). However, heindicated that he did not believe that the CN& S
meeting “played arole’ in the government’ sinability to prosecute Weise. (1d. at 250-51).

Mr. Vinegrad testified that he had two reactionsto the Tacopinameetings. (V. Tr. a 245). He
tetified that if he had known about the meetings beforehand, he would have been concerned because
the government did not want anything to dissuade Wiese from coming in to spesk to the government.
(Id. at 245, 271-72). He dso would have been concerned if Louima s lawyers had shared information
about the investigation with Tacopina. (1d.) However, given that CN& S had spoken to Tacopina,
Vinegrad “thought that there was potentially some Strategic advantage in [the government] being able to
offer or impeach Mr. Wiese, should he testify, with the statements that his attorneys made’ during the
meetings, and he undertook to get awritten stipulation as to what had trangpired to resolve any issues of
admisshility. (1d. at 245-46). There was aso an issue surrounding the potentia disqudification of

Wiesg' s atorneysif there was a dispute about what was said. (1d. a 246). Mr. Vinegrad testified that

%3 Scheck explained that CN& S did not seek the government’ s gpprova prior to the meetings
because if Tacopina related things that Weise had said to the authorities during his“GO-15" internd
NY PD invedtigative hearing that might be immunized, CN& S did not want the prosecutorsto learn
information that would possibly taint the prosecution. (S. Tr. | a 67-68).
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he never said anything to CN& S as to whether he consdered the meetings with Tacopind s lawyers to
beimproper. (Id. at 247). When asked if the notes taken by CN& S posed a Brady® problem with
respect to the crimina prosecution of Officer Wiese, Mr. Vinegrad responded “no,” explaining that
information given to CN& S by Wiese' s attorneys was clearly information within Wiese' s atorneys
knowledge. (Id. at 276). Moreover, the account given to CN& S was “in materia respects consistent

with accounts’ given by Wiese to federd investigators during an earlier proffer sesson. (1d. at 277).

P. Thelnvedigation of the“Giuliani Timg' Satement

Another issue that plagued the government’ s case was the “Giuliani time” statement, firgt uttered
by Figeroux a the press conference on August 13, 1997 and then repeated by Louimaduring hisfirst
press conference on the following day. (See discusson supraat 11-12). With respect to the “ Giuliani
time’ statement, Ms. PAmer expressed her view that when she first heard about the statement, she
thought “it was an incendiary statement in terms of not just the prosecution, frankly, but . . . for the City
of New York,” and therefore, it was important to determine the genesis of the statement.” (P. Tr. at
24).%> During the firgt interview with Louimain the hospita, Ms. PAmer “became convinced that the
Giuliani [time] statement had never been made” (1d. at 26).

Later, toward the end of November or early December of 1997, during awalk through of the

events of that evening, Louimatold the government, “without any prompting,” that the Giuliani time

> See Brady v. Maryland, 373 U.S. 83 (1963).

% At the time, there was a mayord race in which Mayor Giuliani was running againgt, anong
others, Reverend Sharpton and Ruth Messinger. (S. Tr. | at 71).
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satement was untrue. (Id. at 105-107; S. Tr. | a 73). Pamer then called Scheck and told him that
Louima had told the federa prosecutors that the “ Giuliani time” statement had never been made and that
the government was suspending the grand jury presentation until this issue could be straightened out. (S.
Tr. 1 a 73).

Vinegrad participated in the investigation into the Giuliani time statement. (V. Tr. at 238-40).
Since Louima made the statement not only to federd agents and prosecutors, but under oath in one of
the Sate grand jury sessions, it created “significant concern[s]” about Louima' s credibility at trid. (1d. at
240). Ms. PAmer asked Scheck to investigate this and get to the bottom of how the “ Giuliani time”
satement first arose. (S. Tr. | a 74). According to Scheck, Palmer wanted Scheck “aone to do this’
and “[slhe wanted meto do it carefully, obvioudy without any leeks.” (1d.) Padmer indicated that she
did not ask T&F to investigate the Giuliani time statement because she “had a concern as to whether Mr.
Figeroux had had any involvement in the statement initialy being made,” and she did not fed that T&F
had been “helpful in building the kind of trust working with [the government].” (P. Tr. & 42).

T&F assert that because Figeroux was under suspicion for having originated the Giuliani time
remark, Scheck “conduct[ed] hisinvestigation in an accusatory manner . . . and encouraged Louimato
blame’ Figeroux even after the investigation confirmed that the statement originated from others. (T&F
Post Hearing Br. at 31). T&F further contend that CN& S failed to take stepsto prevent Louima's
family members from making statements designed to shift the blame back onto Figeroux even after the
truth was known and T& F had left the case. (Id. at 32 (citing S. Tr. | at 76-81)).

These accusations are belied by the credible evidence which demonstrates that Scheck

conducted the investigation in a ddliberate and non-biased fashion. Indeed, upon being asked by PAmer
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to invedtigate the genesis of the Giuliani time statements, Scheck first performed a Lexis-Nexis search of
every article written about the Louima case in an effort to determine who first said anything regarding the
“Giuliani time’ gatement. (S. Tr. | a 76). Articlesinthe Dally News and Newsday fird attributed the
statement to Brian Figeroux at the August 13, 1997 press conference in front of Coney Idand Hospitd.
(Id.) Scheck dso spoke to Louima, who told Scheck that while Louimawas in the hospital, ether late
on August 13 or early in the morning on August 14, he spoke to a man, later determined to be Jean-
Claude Laurent, ardative of Magdie Laurent, one of the nurses taking care of Louima. (Id. at 74-75).
Scheck learned that Laurent had spoken to Louimain Creole and told Louimathat he had to make a
Satement that his attacker had said, “‘1t' s not Dinkinstime. 1t's Giuliani time,” because this would be
important to bring attention to [Louima s case.” (Id. a 75). Louimathen went out on August 14 at the
press conference, where he was “in terrible pain, . . .[and] on drugs,” and he made the statement. (1d.)
Louimadid not redly know Laurent very well, but he told Scheck that Louima s brother Jonas might
have more information. (1d.)%®

Scheck, at Louima s suggestion, then met with Louima s brother Jonas a Junior’ s restaurant in
Brooklyn. (Id. at 76). Jonastold Scheck that Jean-Claude Laurent and his brother, Andre Laurent, or
“Tefrey” asthey cdled him, were auxiliary policemen and had given advice to Louimd s family on how to
file acomplaint with the Civilian Complaint Review Board. (Id. a 76-77). Jonas mentioned that he
had attended a meeting with Figeroux & the Laurents home in Brooklyn where they had discussed

drategy. (Id. a 77). Finaly, Jonas admitted that, prior to the August 13 press conference, Tefrey had

%6 During this portion of his testimony, Scheck related conversationsinvolving Louima. There
were no objections raised to the admission of thistestimony.
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given Jonas a note to give to Figeroux that contained the statement, ““1t's not Dinkinstime. 1t's Giuliani
time’” because Tefrey felt that this would be important to cal attention to the case. (1d.) Jonasthen
gave the note to Figeroux who made the announcement at the press conference. (1d.)

Scheck then met with the Laurents and they confirmed Jonas description of their early rolein
the genesis of this statement. (Id. at 78). Although they defended the “Giuliani time” statement, neither
Jean-Claude Laurent nor Andre Laurent was willing to go so far asto admit that he had suggested that
gatement to Louima. (Id. a 78-79). After a second meeting with the Laurents, also attended by
Cochran, Scheck tried to arrange a meeting with Figeroux. (1d. at 80). Scheck testified that maybe two
or three days passed between the time he learned that Figeroux was the first person to publicly make the
“Giuliani time’ statement and the time that he confronted Figeroux. (Id. at 152-53). When Scheck
questioned Figeroux about the statement, Figeroux clamed to know nothing about Louima's
conversation with Jean Claude Laurent on the morning of August 14, 1997, but Figeroux did tell Scheck
that he had seen Laurent at the hospitd on August 14. (Id. a 81). At the meeting, Scheck showed
Figeroux the newspaper articles, and explained that Figeroux was the first one to say anything about the
“Giuliani time’ datement. (1d. at 80).

According to Figeroux’ s testimony during the fee hearings, Jonas Louima, Abner’s brother,
handed Figeroux a note during the press conference which Figeroux opened and read to the press. (F.

Tr. | at 165).°” Although Figeroux had never heard Louima mention this remark in any of his prior

5"This testimony by Figeroux contradicts his prior statement given during the course of an FBI
interview on April 18, 2002 in which he told the FBI that “[t]here was nothing about ‘ Giuliani time' on
the note” but rather, “ Jonas spoke to Figeroux and told Figeroux about the * Giuliani time' statement.”
(Ex. 44).
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conversaions, Figeroux decided it must be true and reveded it to the press without confirming it with
Louima (F. Tr.la 172-3; R.S. Tr. | at 19). Figeroux conceded that the note had been thrown away
and that Figeroux had “assum[ed]” that Jonas had writtenit. (F. Tr. | a 169-70). Figeroux aso
conceded that he had spoken to Louima on three or more occasions prior to the press conference, and
that even though Louima had never said anything about the Giuliani time statement during those
conversaions, Figeroux did not question Jonas about the note because Figeroux “didn’t have the
opportunity at that time to speak to anyone” and because he believed it to betrue. (1d. at 172-73, 176).

It is unclear whether Louima ever confirmed the Giuliani time statement to Figeroux. Figeroux’'s
own verson of eventsvaried. At one point during his tesimony, Figeroux stated that he could not
remember if the Giuliani time statement was discussed with Louima before the press conference. (1d. at
184-85). However, he changed his testimony later to say that he could not * remember exactly what
was sad but | know it was discussed, and he did confirm that, yes, that satement istrue.” (1d. at 187).

Figeroux then tetified that Louima had told him in the presence of Thomas and Roper-Simpson
that the remark wastrue. (Id.) Inasubsequent interview with the FBI, he indicated that he was “dmost
100% certain” that Louima had confirmed the statement in Thomas and Roper-Simpson’s presence on
the day before the August 14th press conference, athough he was unsure whether Thomas and Roper-
Simpson had heard the conversation. (Ex. 44 at 1-2).

This testimony by Figeroux was contradicted by the testimony of both Louima and Roper-
Smpson. Louimatedtified that he did not recal discussing the Giuliani time statement with Figeroux
prior to the August 14th press conference (L. Tr. at 152), and Roper-Simpson’ s testimony was that

Figeroux was not even in the hospital room with Louimaprior to Louima's press conference. (R.S. Tr.
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IV a 6-9). According to Roper-Simpson, she and Thomas were the only onesin the room with Louima
and she has no recollection of Figeroux ever discussing the Giuliani time statement with Louima® (1d.)

When asked, Figeroux denied congdering the politica ramifications of the Giuliani time
statement, but acknowledged that he knew it would generate alot of publicity. (F. Tr. | at 167-68). He
tedtified that “[&]t that time we had the opportunity of having the Reverend Al Sharpton and various
politica |leaders there talking about our client being victimized,” and therefore Figeroux thought it was an
opportune moment to disclose the statement to the press. (I1d. at 165). Figeroux also testified that he
understood that ultimately Louima' s credibility would be evauated againgt the credibility of the police
officers, and that therefore it was important to maintain consstency in Louima s Satements. (1d. at 163-
64). Figeroux gtated that, “[ijn amillion yeard,] | would never believe that that satement wasfdse. If |
[had] thought it wasfdse, | would not have proffered it.” (1d. a 166). Figeroux thought that Snce
Jonas was there on the night of the incident and had had discussions with Abner, the statement must be
truthful. (1d.)

Scheck tedtified that during hisinvestigation, he dso tried to gpesk to Thomas about the issue but
Thomas would not speak to Scheck until sometime during the week between Christmas and New
Y ears, when Scheck finally met with Thomas a Thomas' officesin Brooklyn. (S. Tr. | a 84). Scheck
testified that the statement had an “enormous detrimenta effect on both the civil and criminal case,
because it was consgdered by many ablood ligble of akind.” (I1d. a 156). “[1]t undermined obvioudy

the credibility that Louimawould have & the crimind trid. And | think it undermined the force of our

%8 ndeed, she told the FBI that she had never discussed this statement with Louima. (Ex. 45 a
5).
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cavil case” (Id.) Scheck subsequently reported to Cathy PAmer and Ken Thompson what he had
learned about the Laurents and then the government’ s debriefing sessions began again with Louima

(1d. at 89).

Q. Statementsto the Press

(1) LouimasiInitid Indructions

Although Louima acknowledged the benefits of publicity in bringing his case to the attention of
the public (L. Tr. at 130),> early on, Louimatold al the lawyers, induding T&F, that he did not want
them making statements to the press without hisapprova. (Id. at 26; C. Tr. | at 197). Louimatestified
that he had severa discussions with the lawyers about press statements and team work. (L. Tr. at 27-
28). According to Louima, he told the lawyers at the first meeting with CN& Sin late August 1997 that
Cochran would be *“the one who will ded with the press” (Id. at 26). Cochran testified that, at this
meeting, Louimaingructed dl of the atorneysto clear dl satementsto the press with Louima

beforehand, and designated Cochran as lead counsdl.®® (C. Tr. | at 197-98; seedso R. Tr. at 45).%*

9In addition to the interview with McAlary, and Louima s Satements to the press from his
hospital bed, on August 14, 1997, Thomas and Figeroux appeared on 20/20 with Ted Koppd, and,
aong with Roper-Simpson, they aso appeared on the Gabe Pressman Sunday Morning Show. (R.S.
Tr. 1 a 49). According to Roper-Simpson, “[t]here was alot of time devoted to the press,” particularly
by Thomas and Figeroux. (R.S. Tr. | at 50).

%O ater, it was agreed that Thomas would be the “lead” attorney as far as the public was
concerned but Cochran would still be in charge of decison-making. (L. Tr. at 25). However, Louima
aso indructed the attorneys to clear press matterswith him. (1d. at 26-27).

®1T& F argues that Louima s testimony in this regard is “muddled,” pointing to Louima's
testimony on cross-examination that in January 1998, he ingtructed the attorneys not to spesk to the
press without prior clearance (L. Tr. at 118), and his later testimony that he issued thisingtruction in
response to a Village Voice article dated September 2, 1997. (1d. at 130-31; Ex. 29). Thisarticle
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This comports with Cochran’ s testimony that the press instruction was discussed among counsdl during
the meseting a which the “laptop incident” occurred. (C. Tr. | at 206-07).

Neufeld tetified that during the Sx or seven months prior to the withdrawd of T&F, Louima
repeatedly reminded the lawyers he did not want them speaking to the press. (N. Tr. Il a 169-70).
According to Neufeld, by September 1997, the press was writing stories critica of Louima' s family and
that “early on,” Louima advised the lawyers not to spesk to the press unless they cleared it with Louima
fird. (1d. a 170-72). Neufeld explained that after reading certain articles, Louima complained about
T&F s statementsto the press. (I1d. a 174). Neufeld denied that he ever “prompted” Louimato
complain about the storiesin the press (id. a 175); Neufeld maintained that Louima “ expressed that
postiontous” (1d. at 173).

Louimatestified that while there were times when Rubenstein, Neufeld, Scheck and Cochran
would ask for approval from Louimato spesk to the press,®? Figeroux and Thomas never asked for
Louima'sapprovd. (L. Tr. a 27). Problems developed because Figeroux and Thomas were not
working as a team with the others; according to Louima, they were “bad mouthing” Cochran, Neufeld
and Scheck, “for along time,” even after they resigned. (1d. at 28, 30). Among other things, Louima
testified that they used “some ethnic word like a negative word that you use againgt a Jewish person.”

(Id. a 29). Louimatold Figeroux and Thomas“not todoit.” (1d.)

was published approximately one week prior to that date. (S. Tr. | at 90). However, while Louima's
recollection of the chronology of his instructions was vague, it gppears that, rather than contradicting
himsdlf, Louimamay have been referring to digtinct occasions on which he ingructed the atorneys
regarding their contacts with the media. (L. Tr. 111-19, 130-31).

2Rubengtein testified that he obtained Louima s permission before speaking to Vanity Fair. (R.
Tr. at 45; Ex. 27).
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Ms. PAmer was aso concerned about stories gppearing in The Village Voice in the late fal of

1997 in which Thomas and Figeroux were being referenced as the sources of the stories. (P. Tr. a 29).
Shetedtified: “To me, this case was problematic enough, given the spotlight on [thecase] . ... Having
it play out inthe press.. . . wasnot helpful.” (1d.) Mr. Vinegrad aso indicated that he preferred there to
be as little discussion as possible about the case in the press prior to and during the crimind trids. (V.
Tr. a 242). Vinegrad stated that Neufeld and Scheck would usudly contact him before responding to

pressinquiries. (1d. at 242-43).

(2) Specific Examples of Alleged T& F Leaks

During the fee hearing, CN& S introduced a number of press clippings that they argued
demonstrated T& F' s continuous unauthorized leaks to the media regarding Louima s case. In each of
these articles, either Thomas or Figeroux is quoted as making comments about the case that were neither
designed to publicize the tragedy nor promote their client’ sinterests. Rather, the comments appear to
be critical of the client’ s family, the other lawyers, or designed to promote their own interedts.

For example, an article appeared in the September 2, 1997 edition of The Village Voice that

recounted rifts between factions of the Louima family and the various atorneys. (Ex. 29). The article
dated that T& F were “engaged in astruggle with members of the more conservative Sde’ of the family.
(Id.) Thearticlerdied on a*source closeto Louima s lawyers’ (id.), and Stated that the wedthier
branch of Louima s family had “reportedly turned the case over to awhite lawyer.” (Id.) Theaticle
went on to Sate that T& F were “deliberately]” excluded from an August 12, 1997 meeting between

Mayor Giuliani and the Louimafamily. (Id.) The article dso recounted a contentious first meeting
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between T& F and Rubengtein, quoting an “indder” as Sating that Thomas cdled Rubenstein an
“‘obsequious pieceof s’ and a*“‘bloodsucker.”” (1d.)

On November 9, 1997, an article appeared in The New Y ork Times questioning the need for

CN&S involvement inthe Louimacase. The article dates: “One member of the origina Louimateam
suggested that Haitian immigrant leaders had pushed for Mr. Cochran because they feared that some of
the origina lawyers were not up to the job.” (Ex. 30). The article quotes Thomas as follows. “‘ There
was afeding that our lack of experience was such that we would not be able to handle the case to the
concluson. ... Wefed we'recapable’” (Id.). The article cited Thomas as ating that “he thought the
decison to bring in Mr. Cochran reflected alack of confidence in him and his two associates, not by the
Louimafamily but by people in the *Haitian and African-American and other communities”” (N. Tr. | a
100 (quoting Ex. 30)). Neufdd testified that when Louima saw the article, he “ expressed his displeasure
with Mr. Thomas s and Mr. Figeroux’ s comments to the press, saying that they created disunity as
opposed to heping him with hislawsuit.” (N. Tr. | a 101). When asked about the satementsin this

article, Figeroux testified that he had spoken to Joseph Fried from The New Y ork Times, but he could

not recdl whether he made any of the statements cited in the November 9, 1997 New Y ork Times

article. (F. Tr. | at 222-24).

In the December 1997 issue of Vanity Far, there appears alengthy article by Marie Brenner,
entitled “N.Y.P.D. Blue, Insgde the Police Brutdity Case that Shocked the Nation.” (Ex. 27). Inthis
aticle, Figeroux is quoted as saying:

“There are two ddes of the family in this case,” Figeroux told me. “The
poor sdeisfor political change—that's Abner and Michdine. But they

have no red power. And then thereistherich Sde Pastor Nicolas
and Samud.”
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(Id. at 330). Later, inthe same article, Figeroux is quoted as saying: “‘ It isal aout money where this
family isconcerned .. . . . It'sadiseased family asfar ashis[Louima s family goes’” (Id. at 334).
According to the article, when Figeroux origindly arrived at the hospita to meet Louimafor the firgt
time, “there was dready ‘abloodsucker’ from apersond injury law firm. ... ‘They weren't even
concerned with the guy’s safety,” Figeroux stated.” (Ex. 27 a 330; F. Tr. | at 195). When asked
during the fee proceeding who the “bloodsucker” was that he was referring to, Figeroux did not directly
answer the question. Instead, he responded: “Mr. Rubenstein had an agreement with Ms. Brenner.
Apparently, Mr. Rubenstein wanted to write abook.” (F. Tr. | at 196).2® Ultimately, when questioned
further, Figeroux admitted that the person he was referring to was an attorney from Rubengtein’ s firm.
(Id. a 200). Hedid not deny making the statement; he smply testified that he could not recall if he
made that statement to Ms. Brenner, but he knew that both he and Thomas had uttered “that statement
‘bloodsucker.’” (1d. at 196-97).

Figeroux conceded that he did not have an “ord or written agreement from Mr. Louimato
gpeek to anyone in the media,” in connection with thisarticle. (1d. at 197). Instead, he claimed that at
that time, December 1997, he was just trying to get Louima' s story out. (Id.) When asked if he told the
author of the article that “ Abner has no power,” he testified that he could not recdl. (Id. at 206). Nor
could he recdl whether he discussed Louima s uncl€ s influence over Louimawith the reporter. (1d.) In
essence, when questioned about specific statements attributed to him by the author of the article,

Figeroux did not deny making any of those statements, consstently responding, “I don’t recdl.” (1d. at

63 Marie Brenner is the author of the Vanity Fair article.
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207-210).

According to Neufeld, he had discussons with Louima about a number of these articles,
indicating that Louimawas “distressed” that T& F were discussing “the inner-workings of hislegd team”
with the press. (N. Tr. | a 103). At some point, Louima stopped reading the articlesin part because the
prosecutors had instructed him not to read them, and because “he redlly had just run tired of the whole

thinginthepress” (1d.)

(3) Louimd s Retraction of “Giuliani Time’

In the January 20, 1998, edition of The Village Voice, Peter Nodl printed an article reveding for

the firgt time that Louima, “[a]ccording to sources,” had not told the truth and was retracting his
gatement about “ Giuliani time.” (Ex. 53). The article quotes“[a] federd investigator” asits source.

(Id.) The Village Voice article, although dated January 20, 1998, hit the newsstands sometime around

January 12 through 14, 1998. (S. Tr. | at 90).

On January 15, 1998, The New Y ork Times aso printed an article reveding that Louima had

retracted the “ Giuliani time” statement. (Ex. 36). Marvyn Kornberg, Esq., lawyer for Jugtin Volpe, was
quoted in the article as nating that “‘[i]f he [Louima] would lie about that, what would he say to collect
$450 million, which iswha heissuing for?” (1d.)%

According to Scheck, he, Neufeld, Cochran and Rubengtein, were “very upset and angry” that

the story broke thisway, aswas Louima. (S. Tr. | at 90). Scheck aso testified that Cathy Palmer was

®4See dlso Ex. 37 (Newsday article dated January 18, 1998 by Jmmy Bredin discussing the
retraction.)
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“livid, extremely angry.” (Id.) She was extremely angry because The Village Voice article indicated that

Louima had only reveaed the truth after extensve interrogation, which according to Pamer was not true.
(P. Tr. a 29-30). Instead, Louima had voluntarily come to the government and revealed this
informetion. (Id. at 29-30, 106-07). Pamer noted that at the time the article was rel eased, the case had
not been indicted and the government was concerned that it would serioudy damage Louima's
credibility. (1d. at 30).

Both CN& S and the government were concerned that either Thomas or Figeroux had been the

source of the The Village Voice article because CN& S believed that either Thomas or Figeroux or both

had arelaionship with Nod. (S. Tr. | at 91-92; P. Tr. a 30, 37). A number of prior articles written by
Nod had quoted Thomas and Figeroux. (Id.) Indeed, Ms. Thomas testified that her husband knew
Nod (Thomas Tr. at 77), and that he spoke to Nod about the Louima meatter. (1d. at 78). Figeroux

aso admitted knowing Peter Nod for at least Six years and had spoken with him ten to twenty times.

(F. Tr. I at 219). He claimed, however, that he does not read The Village Vaice. (I1d. at 220).

Pdmer tedtified that she believed that either Thomas or Figeroux was respongible for lesking the
retraction of the Giuliani time statement and that having the story lesked prevented the government from
“mak[ing] good use of the fact that [Louima] had [voluntarily] come forward” and recanted his
satement. (P. Tr. at 30, 37). Indeed, when asked about the Tacopina meetings, PAlmer made it very

clear that while she was angry about the Tacopina meetings, The Village Voice article in January “was

potentidly devastating with respect to the impact it had on Abner’s credibility.” (1d. at 65).

Another article by Mr. Nod was subsequently printed in The Village Voice, which athough

dated January 27, 1998, was on the newstands around January 21, 1998. (N. Tr. | at 103-04; Ex. 34).
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This article described in part the investigation conducted by Scheck into the “Giuliani time” statement.
(Id. a 94; Ex. 34). Although this article quoted Thomas and Figeroux as declining comment (Ex. 34),
Louimawas again upset and reprimanded Thomas and Figeroux. (L. Tr. at 36-40). T&F contend that
not only isthere nothing in the article to suggest that they were the source, but the article specificdly

refersto a*“law enforcement indder.” (T&F s Post-Hearing Br. a 37).

R. TheWithdrawd of T&F

Louimatestified that during the summer, fal and winter of 1997, Louima read certain things
about the case in the pressthat upset him. (L. Tr. at 31). Specificaly, there were articles quoting
Figeroux at times when Louima had not authorized the release of that information. (Id. at 31-32).%°

Among othersreferred to by Louimawas the January 20, 1998 article in The Village Voice, which

quoted Figeroux and discussed the “ Giuliani-time” remark. (1d. at 32, Ex. 53). According to Scheck,
after that article came out, Louimawas “angry at Brian and Carl because he thought they might be the
source of thisarticle” (S. Tr. | a 93). Neufeld dso testified that “Louima said that he believed that
Carl Thomas and Brian Figeroux were the source of the leaks, that he was well aware of the long
relationship they had with Peter Nodl.” (N. Tr. | & 94). Moreover, Louimawas concerned that the
article reported that Louima had firgt uttered the Giuliani time statement to his brother Jonas - -
information atributed in the article to Brian Figeroux. (1d. at 94-95). L ouimawas concerned because

this “was a statement that had never been in the press any place, that no one had ever uttered publicly.”

% When asked if he was upset at Thomas as well, Louima replied that he didn’t specificaly
recal any lesksinvolving Thomas. (L. Tr. a 31-32).
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(1d. at 94).

When Louima saw the article, he went “straight to Figeroux’ s office” and asked him why
Figeroux’s name was mentioned inthe article. (L. Tr. at 33). Figeroux responded that he didn’t know
anything about it, to which Louimasaid, “‘[w]hy don't you pick up the phone and cdl the newspaper
and tdl them, ask them why they put your name if you are not the source of the article’” (1d. at 33).
According to Louima, Figeroux denied being the source but told Louimathat he did not want to make
thecdl. (Id. a 34). Louimatestified that he was* o upset | dammed the newspaper on [Figeroux’s)|
desk, and | walked away.” (1d.)

Louimathen called ameeting with al the lawyers that afternoon at Rubengtein’s office. (1d.; R.
Tr. & 51). Mogt of the lawyers were there except Cochran. (L. Tr. at 34-35). At the meseting, Louima
was angry and he ingtructed the attorneys that it was not acceptable for them to make commentsto the
mediawithout Louima s gpprova. (Id. at 35; S. Tr. | at 90). According to Rubenstein, Louima
pecificaly said to Figeroux, “‘your nameisin thisarticle. | want the leaks stopped.”” (R. Tr. a 52).
Although Figeroux denied leaking anything, Louima stated that if the problem continued, he would “fire
al of them.” (Id.; L. Tr. a 35). Thelawyersdl agreed that it would not happen again, and that they
would work as ateam and follow Louima singtructions. (L. Tr. at 36).

During the course of the proceedings, the Estate of Mr. Thomeas called the Reverand Al
Sharpton as awitness. Reverand Sharpton testified that prior to the time of Martin Luther King's
birthday, on or about January 15, 1998, Sharpton had a conversation with Thomas in which Thomas
indicated that he wanted to quit the Louima case because Abner Louima was angry about the press

leaks. (Sharpton Tr. a 172-73). Sharpton persuaded Thomas not to quit because he fdt that thiswas
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“not the way to handleit,” and “it would not be good for what we aretrying to do.” (Id. at 172). When
asked on redirect examination whether what “Mr. Thomas was upset about was his view that the
lawyers of [CN& S| had been turning Abner Louima againgt him,” Mr. Sharpton responded, “No. The
conversation | had with himwas. . . aout hisfeud with Abner.” (Id. at 174). Sharpton categoricaly
denied that Thomas had ever “expressad to [Sharpton] his view that he was being marginaized by [the
other] attorneys,” adding that “I don’t think anybody could margindize Carl Thomas.” (Id. at 175).

Approximately one week later, when the second article gppeared in The Village Voice, Louima

caled a second mesting of the attorneys. (L. Tr. at 36; Ex. 34). Thistime the meeting took placein the
afternoon of January 23, 1998 at CN& S's offices at 99 Hudson Street in Manhattan. (L. Tr. at 36-37;
R. Tr. at 52).% Previoudy, adecision had been made that Jonas L ouima would spesk to some FBI
agents about what he had told Scheck about the Giuliani time statement and that meeting was scheduled
to occur a 99 Hudson Street. (S, Tr. | at 96-97). Louimawasin Cochran's office and the Laurents
were in the conferenceroom. (1d. at 97-98). An attempt was made to persuade the Laurents to
confirm the origins of the Giuliani time statement to the FBI, but the Laurents would not commit to
confirming what Jonas Louima had said about the origin of the Giuliani time Statement. (1d. at 97).
Eventudly, they left. (1d. at 98).

At some point, however, Thomas, Figeroux, and possibly Roper-Simpson, arrived and
theregfter, Louima held a meeting with them and with the CN& S atorneys. (Id.; R.S. Tr. | at 126-27;

N. Tr. | at 106-07). All of the attorneys were there except for Rubenstein, who arrived later. (L. Tr. a

Although al of the other witnesses testified that this January 23, 1997 meeting occurred at
CN&S offices at 99 Hudson Street, Roper-Simpson testifed that she was “ 150 percent” sure that the
meeting had been at Rubengtein’s office. (R.S. Tr. l11 at 139).
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37; R. Tr. & 53). Louimatold the lawyers that things were “getting out of control,” that “[w]hat they
[were] doing is hurting the case instead of helping the case,” and that the mediawas printing stories
about afight among the lawyers. (L. Tr. at 38-39). According to Scheck, Louima complained that he
did not think that Thomas and Figeroux were cooperating with CN& S and he urged them to cooperate
in the Giuliani timeinvestigation. (S. Tr. | & 99). Thomas objected, stating that he thought Scheck’s
Investigation was an effort “to set up or harm” Figeroux, and Figeroux joined in what Scheck described
asa“heated” protest. (Id. a 100). Scheck tried to reassure them that if the Laurents, Louima, Thomas
and Figeroux were consstent in their stories, Figeroux would not be atarget for subornation of perjury
charges even though Scheck bdieved that what Figeroux had done, in making the statement to the press
without first confirming it with Louima, “was incredibly - - it was aridiculous thing to do from the point
of view of alawyer.” (1d.)

According to Scheck, Louimawas particularly angry at Figeroux and Thomas about the press
leaks and he said that nobody should spesk to the press until he had approved the statement. (S. Tr. |
a 99). Louimatedtified that he was very upset about the January 27, 1998 Village Voice article
because this article quoted both Thomas and Figeroux after Louima had explicitly said that he would fire
them if they did not follow hisingtructions not to spesk to the press. (L. Tr. a 37). According to

Louima, Thomas and Figeroux indicated that they were not willing to follow hisingructions. (I1d. at 39).

Thereefter, Louima met separately with Figeroux, Thomas and Roper-Simpson in Cochran’s
office. (L. Tr.a 39; S. Tr. | a 101-02). Scheck went to the conference room, and Neufeld went back

to hisoffice. (S. Tr. 1 a 101). In private, Louimatold T& F and Roper-Simpson that he “was very
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angry at them, and | [told] them | respect them because they were the first ongs| who [got] involved
with the case. But they are hurting the case. [And] | [told] them prior that if that happened again, | am
going to firethem. So that isthear last chance. That if anything happens again, | an not even going to
cdl themin. | amjust going to firethem.” (L. Tr. a 39-40). &

According to Louima, Thomas responded by stating that “they want to quit.” (1d. at 40).
Nether Figeroux or Roper-Simpson said anything to disagree with Thomas. (Id. a 41). Louimathen
left the room to tdll the other lawyers what had been said. (Id.) Cochran said that the resignation would
be a publicity problem but they would haveto ded withit. (Id. at 41-42). Louima then went back to
Cochran’s office where he told Figeroux, Thomas and Roper-Smpson that their decison was “fine with
me,” a which point they just “waked out on their own.” (1d. at 42).

Scheck tedtified that after speaking with Louima, “they [ Thomas and Figeroux] came out and
redlly were somping out of the office and | heard Mr. Thomas say ‘weresgn. We areresigning.”” (S.
Tr. | a 102). Scheck then went back into Cochran’s office and Louimatold Scheck, “they quit and he
[Louima] was as shocked as| was.” (Id. at 102). According to Scheck, after he heard Thomas state

that they were quitting or resigning, he did not hear or see Figeroux do anything to express disagreement

%"Roper-Simpson tedtified that what Louima said was: “‘Well, last week you had offered your
resgnation and I’m willing to accept your resgnation today if you gill want to giveit or | haveto let you
go.” And then | wasin shock, | looked at Brian and then | looked a Carl and Carl seemed alittle
agtonished and Carl sad, like he went ‘okay’ and we left.” (R.S. Tr. | a 128). Figeroux testified that
Rubengtein had earlier said to him ““listen Brian, al you have to do is stay on this case, you do nothing.
Y ou collect your money at the end of the case and move on. Do nothing, collect your money. It's
ether that or you quit, you'll befired.”” (F. Tr. 1l at 21).
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with what Thomashad said.  (Id. at 103).% Although Neufeld testified that he was not privy to dl of the
discussons because he was working in his office at the time, he specificdly recalled that prior to leaving
the offices of CN& S, Thomas stated words to the effect of ““I’m quitting the case.”” (N. Tr. | a 106).
Neufeld heard no objection from either Figeroux or Roper-Simpson. (1d. at 107).

Rubengtein testified that he arrived a 99 Hudson Street and had just walked into the office when
Thomas and Figeroux came waking towardshim. (R. Tr. a 53). Rubenstein could not recdl if Roper-
Smpson wasthere. (1d.) One of them said to Rubengtein, “we quit.” (1d.) When Rubenstein asked
why, one of them, either Thomas or Figeroux, smply said, “we quit” and kept on waking. (1d.)

T&F concede that there was conflicting testimony as to whether either Thomas, Figeroux, or
Roper-Smpson stated that they “quit” or “resigned” (compare R.S. Tr. | at 128, L. Tr. at 162-63, C.
Tr.la 230, S. Tr. | a 102-03, R. Tr. a 53, N. Tr. |l a 261), but they contend that thisisirrelevant

because thair “termination was not voluntary.” (T&F Post Trid Br. at 38).

S. The Resgnation L etter

According to Scheck, after Figeroux, Thomas and Roper-Simpson left the office, there were

discussions with Louima about what should happen next. (S. Tr. | at 104; N. Tr. | at 107). CN&S

% Ms. Thomas was asked a series of questions about her husband’ s behavior and demeanor
around the time of thismeeting. She sated that dthough her husband was origindly “very excited” and
enthusiastic about the case (Thomas Tr. a 44), he “became very troubled. He went from being very
enthusiadtic . . . and putting al of his energy [into the case] which he continued right until he came off.
But he became increasingly troubled in his interactions with the new team, Mr. Cochran and histeam.”
(Id. at 47). Ms. Thomeas testified that, prior to attending this meeting in January, Mr. Thomeas stated
that he “thought . . . . [t]hat he was going to be kicked off the case.” (Id. at 59). Later that night, after
this meeting, he came back very upset, breathing heavily. (1d. at 60).
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were concerned about what might be said to the press by Thomas and Figeroux and they immediately
drafted aletter to make sure that T& F would not reved anything that they had learned of a confidentia
or privileged nature while representing Louima. (S. Tr. | at 104-05; N. Tr. | at 107-08). Scheck noted
that “[w]e were very concerned that they might say something about . . . Louima’s behavior, demeanor
[or] conduct.” (S. Tr. | a 105). Thus, after T&F left, Neufeld, Scheck and Louimasat in Neufeld's
office and drafted a letter (Ex. 8),%° ingtructing Thomas and Figeroux not to make any comment or talk
to anyone about the case and noting they had resigned. (L. Tr. at 43; N. Tr. | at 108). Louimawas
physicaly present when the letter was drafted as was Rubenstein, who testified that he saw the letter as
it was being prepared. (R. Tr. a 53). Louima approved the letter, told CN& S that he thought it was a
good ideg, signed it, and the letter was ddlivered by messenger from Rubengtein’s office. (L. Tr. a 43-
44; Ex. 8 N. Tr. | at 108; R.S. Tr. | at 129).™

The January 23, 1998 |etter, which was addressed to T& F, stated: “I accept your resignation as
my attorneys as tendered ordly this afternoon.” (Ex. 8). The letter seeksan accounting . . . for the
time and expenses’ incurred by T&F and by “your colleague Casilda Roper-Smpson.” (1d.)

The letter then explicitly ingtructed the attorneys not to disclose confidentia information or
secrets. “I do not intend to comment on the reasons surrounding your resignation,” noting thet “itis
imperative that everything you have learned in the course of representing me, including this letter, be kept

confidentid.” (Ex. 8). The letter further reminded T& F that their “ professonad and fiduciary dutiesto

L ouimaidentified Exhibit 8 asthe letter that was drafted that day after T& F I€ft, ingtructing
them not to talk about Louima scase. (L. Tr. a 30).

0 Roper-Simpson stated that the | etter came by messenger ten to fifteen minutes after they had
returned to Thomas and Figeroux’s office. (R.S. Tr. | a 129).
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[Louima] survive the end of [their] representation.” (1d.)
The letter then explicitly Sates:
| am requiring that dl information you have gained in the
course of our professiond relationship be held inviolate
unless and until you receive express written permisson
for me. Any written authorization shal be limited to the
gpecific communication described in the authorization

and shall not be construed as a broad or blanket
authorization or waiver.

Moreover, it is essentid that you recognize that the types
of information covered by this requirement go well
beyond privileged communications. For ingance, it
includes, but is not limited to, observations about my
behavior, demeanor, and conduct, aswell asinformation
gained through discussions with other attorneys,

witnesses, my friends, and family. | too appreciate that
you will adhere to these rules.

(id.)

According to T&F, after the January 23rd meeting, CN& S prevented T& F from speaking with
Louima. (T&F Pog Trid Br. a 38). Thomas went to Louima s house after the meeting, but Louima
was not home. (L. Tr. at 141-42). Theresfter, a second letter was sent to T&F, signed by Louima,
ingructing T&F not to communicate directly with Louima but only through CN&S. (Ex. 9). This
second letter, dated January 29, 1998, advised T& F to speak to CN& S or Rubengtein if they wished to
communicate with Louima; “ Effective today, | advise you not to make any atempt to communicate with
medirectly.” (1d.)

Figeroux acknowledged receiving Exhibit 8 and understood that Louima was requesting that
T&F not speak to the press. (F. Tr. | at 229-30; F. Tr. Il at 2-5). Figeroux aso acknowledged that

from January 23, 1998 until the date of the hearing, the only authorization received by T& F to spesk
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about the case was the authorization given by Louimato alow Figeroux to spesk to the FBI. (F. Tr. 11
a 4)."

Nether Figeroux nor Thomas ever indicated oraly or in writing that they disagreed with the
January 23rd letter. (S. Tr. | at 112; N. Tr. | a 109). Although the first sentence in Louima's letter
says, “| accept your resignation as my attorneys as tendered oraly this afternoon,” [T&F] never
disagreed with this statement nor did they inform CN& S that they thought they were entitled to make
public satements. (S. Tr. | a 112) Although the January 23rd letter asked for an accounting from T&F
for purposes of payment, T& F decided to assert their right to share in the contingency fee (F. Tr. Il a
23-24), and they further believed that there was nothing to be gained by responding to the letter. (Id. at
22-23).

Thompson testified that he learned from Neufeld, and then from ether Thomas or Figeroux, that
Thomas and Figeroux were no longer representing Louima. (T. Tr. at 253-54). Neufeld told
Thompson that they had resgned. (Id. a 254). Thompson said that he did not question Neufeld about
it because it had been clear that there were tensions among the lawyers; “[s]o it didn't surprise me that

Brian and Carl got off thecase” (Id. at 255).

T. Pogt-Termination Press

After theresgnation of T&F, there were “many” articlesin the media regarding the resignation
and Figeroux and Thomas continued to speak to the press about the case. (L. Tr. at 44).

On January 28, 1998, The New Y ork Timesran an article by Gary Pierre-Fierre, quoting

"1See discussion infraat 84-86.
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Figeroux as saying that he and “hislaw partners. . . Thomasand . . . Roper-Simpson” “resigned” from
representing Louima, but “declinfing] to say why.” (Ex. 13). The article further indicates that Neufeld
confirmed that T&F had “left the casg” but he dso declined to comment further. (1d.) The article then
quotes “ someone involved in the case’ ™ as reporting that “Louima met with al of his lawyers on Friday
and offered the three a choice of resigning or being dismissed.” (Id.) This same anonymous sourceis
quoted as gtating that “[t]he other lawyers had lost confidence inthem . . . . [tjhewhole *Giuliani time
thing was suspect.” (1d.). The article, without attribution, relates a“ heated discusson” between Thomas
and Neufeld, gpproximately one month earlier, in which the “two lawyers questioned each other’slegd
skillsand Mr. Thomas even cursed Mr. Neufeld.” (1d.)

On that same day, the Dally News dso published an article about the departure of T& F from the
team. This article quotes Thomeas as saying that “Louima sreversd on the ‘Giuliani time' quote. . .
‘exacerbated differences among the lawyers” (Ex. 14). Citing “‘professond and ethicd differences,’”
Thomasis quoted as saying: “*We think their leadership isin the wrong direction and we couldn’t
support it.”” (Id.) These same quoted remarks aso appear in the January 28, 1998 issue of the New

York Law Journd. (EXx. 15).

The following day, January 29, 1998, The New Y ork Times published an article by Garry

Pierre-Pierre entitled, “ Former Louima Lawyer Says New Team Ignoresthe Big Issue” (Ex. 16).

Thomas again is named as the source of certain satements critica of the CN& Slega team, Sating that

2Although Rubengtein was questioned about this article and asked if he was the source of this
information, Rubenstein denied being the one who made these satementsto Pierre-Pierre, while at the
same time acknowledging that he knew the reporter and had been asked for information about the
Louimamatter. (R. Tr. a 63-65).
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T&F had been “pushed asde by Johnnie L. Cochran J.” and accusng CN& S of being interested only
in the money and showing little concern for the broader issue of police brutdity: “*We ve dways fdt that
we were part of amovement to stop police brutdity in New York,” said the lawyer, Carl W. Thomas. .
.. ‘But it wasjust being dedlt with as a case about money, and that’s not enough.’” (Id.) Theaticle
quotes “a person involved in the casg’ as stating that Louima gave Thomas, Figeroux and Roper-
Simpson “the choice of resgning or being dismissed.” (1d.)

A Daly News article of January 29, 1998, written by Lawrence Goodman, aso contained
statements attributed to Thomas. The article states that Thomas “resigned because the O.J. Smpson
legal dream team . . . didn’t care about battling police brutdity.” (Ex. 17). Neufeld, in response, is
quoted as saying that the T& F lawyers were “*discharged.”” (1d.) The article further quotes Thomeas as
follows

“These guys had no organic connection to civil rights’ . . . . “They were
unconcerned about what was taking place and didn’t understand what

it meant.” [Thomas] accused Cochran partners Neufeld and Barry
Scheck of having a“white liberal background where they had to control

everything.”
(Id.) Thomasaso isquoted as gating that Cochran “* has a Sgnificant amount of baggage semming
from the Smpson case including the ‘ perception that he was, in some ways, dishonest.’”” (Id.) The piece
quotes Thomeas as tating that, at the January 23rd meeting, he had said “* | wanted the leadership,” and
demanded [that] ‘ Cochran no longer act asthe lead attorney inthe case’” (1d.) Neufeld is quoted as
dating that Thomaswas “‘ discharged” and did not quit.” (1d.)
Neufeld testified that he was contacted by Goodman prior to the publication of the article and

was told that Thomas had given the writer four reasons for T& F s resgnation, which Neufeld testified
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“were comments which disparaged [CN& ] . . .[and] theclient.” (N. Tr. | a 113). Neufeld explained
that as aresult, he was “very upset” and told Goodman “that based on this conduct alone they certainly

could be discharged.” (1d.) He denied stating that they had been fired, noting that he had dready told

The New York Times and an employee of the Corporation Counsel’ s Office that T& F had resigned.
(Id. at 113-14; N. Tr. Il at 129-32).

The press leaks continued into February 1998. A February 1998 articlein Haiti Progres
reported an interview with Thomas in which he is quoted extensively about the friction between the
CN&Sand T&F lawvyers. (Ex. 31). Again, much of Thomas remarks were focused on his view that
CN& S lacked links to the community and an expressed “fear” that Cochran’s team would not address
the broader social issuesimplicated by the case. (1d.)

According to Scheck, Louima saw an article dated February 3, 1998 by Peter Nod published in

The Village Voice, entitled “Louima s Dream Team Crumbles.” (S. Tr. | a 110-11; Ex. 18). Louima

expressed concern that these types of stlatements would not help him when he was testifying as awitness
and would not help ether hiscivil case or thecrimind case.  (1d. at 110-11). All of these articles were
published after Louima sent the letter of January 23, 1998 to T&F. (Id. at 111).

On February 6, 1998, Neufeld wrote a letter to Thomas and Figeroux reminding them of the
January 23rd letter and expressing “Mr. Louimd s serious concern with your continued communications
with the press concerning privileged and confidential matters ariang from your representation of Mr.
Louima,” and their “repeated violations of Louima's express ingructions in the January 23rd letter.” (N.
Tr. | a 114; Ex. 10). Theletter noted the critical importance of their sllence given the expected return of

crimind indictmentsin the then near future and further warned that: “There is no question your conduct
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violates the Code of Professona Responghility. We advise you to cease and desist.” (Ex. 10).
According to Scheck, this letter was authorized by Louimawho was upset about the continued press
statements. (S. Tr. | a 114-15). Thomas and Figeroux did not respond to the February 6, 1998 |etter.
(Id.; N. Tr. | at 114). On June 1, 1999, Louima sent another |etter to Thomas, Figeroux and Roper-
Simpson to remind them of their obligations of confidentidity. (Ex. 11; N. Tr. | at 114-15).

Figeroux testified that he had not seen the January 28, 1998 Daily News article until it was
produced in connection with the fee hearing, and he adso tated that he was not aware that Thomas was
communicating with the press after January 23, 1998. (F. Tr. Il a 6). However, when shown Exhibit
10, the February 6, 1998 letter from Neufeld which mentioned the press legks, Figeroux acknowledged
having received the letter. (1d. at 8). He could not recall, however, whether he had read any of the
articlesin which either he or Thomas was quoted; “No | heard rumors, people talking about the case,
you know . . . but | never followed up or anything likethat.” (1d. at 10).

Approximately one week prior to February 17, 1998, an article appeared in The Village Voice,

entitled “Falen.” (S. Tr. | & 115; Ex. 19). Thisarticle quotes Thomas as saying, “*We will not be
intimidated by Peter Neufeld and his media-hungry associates” (Ex. 19 a 2). According to the article,
Thomas “indgts that he and his colleagues resigned and claims Neufeld was behind an attempt to prevent
them from condemning ‘unethicd behavior’ by the O.J. Smpson ‘dream team.”” (1d.) The article noted
that the controversy between the lawyers “ has undercut the emotiond wave on which Abner Louima has
been riding in the Haitian community.” (1d.)

Thomasis dso quoted extendvely as describing a meeting among the lawyers a which the

origins of the Giuliani time statement were explored. (Id. at 4). Thomas stated that he and Figeroux
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“offered toresgn.” (1d.) Inthearticle, Thomas aso describes the initid meeting between Cochran and
Louimain the hospitd. (Id.) Figeroux isaso quoted in the article, sating that after Cochran *launched
into asdes pitch” with Louima, “* he came to me [Figeroux] and whispered, ‘I'd liketo comeon asa
consultant.””” (1d.)

Some of these same quotes appear in a duly 7, 1998 Village Voice article written by Peter Nodl.
(Ex. 20). Thisaticle, entitled “Johnnie Came Latdly,” again quotes Thomas. “Thomas, aformer
assgant didtrict attorney, . . . accused Cochran and company of ignoring minority concerns about cops
and of isolating the case from the larger movement againgt police brutdity.” (S. Tr. | at 117-18; Ex. 20).
Scheck tedtified that Louima was concerned that these statements would undermine his support in the
community and he was concerned about “the perception that either Mr. Cochran or myself or Mr.
Neufeld would engage]] in tactics that were decelving,” particularly since Louima understood from
discussons with Mr. Vinegrad and his atorneys that, during the crimind trid, Louima could be cross-
examined about the civil case and his rdationship with hislawyers. (S. Tr. | a 118-19).

The July 7, 1998 article dso stated that: “In January, Thomas, Brian Figeroux, and Casilda
Roper-Smpson quit the Louimalega team over what they described as ‘professona and ethical
differences with Cochran, Scheck, and Neufeld.” (Ex. 20). Scheck denied ever discussing any such
issues with any of the T& F lawyers nor was he present when any such conversations took place. (S. Tr.
| a 120-21). Inaddition, in this article, Thomas discussed a dispute among the lawyers over the amount
requested in the Notice of Claim, dleging that, in persuading Louimathat T&F had made amistakein

filing aNotice of Claim for only $55 million, “*Cochran used Abner’signorance of the law to try to
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create aproblem for us’” (Ex. 20 at 5).”

In asubsequent Village Voice article dated September 22, 1998, Thomasiis referenced as
stating that the conflict between the attorneys “arose when he and his colleaguesfelt that [CN& S . . .
had improperly entered the explosive case’” (Ex. 21). Among various quotes appearing in this Village
Voice aticle, dso by Peter Nod, entitled “ Ex-Louima Lawyers Lien on ‘Dream Team,”” wasthe
following statement from Thomas. “Thomas described Cochran as aracid ambulance chaser who may
have ‘broken ethica canons when he dlegedly sdestepped Louima s origind lega team to solicit the
role of lead atorney.” (S. Tr. | a 122; Ex. 21). According to Scheck, thisissue was never raised with

CN& S by either Thomas or Figeroux. (S. Tr. | a 122). Thisarticle, dong with aMarch 28, 2000

atidein The Village Voice, entitled “ Shake the Trees,” dlegedly written by Thomas, was brought to

Louima' s attention and, according to Scheck, Louimawas very “upset” by these articles. (1d. at 121-
23; Ex. 22).

T&F contend that these comments to the press were “restrained and truthful, going no further
than necessary to explain why Thomas & Figeroux had left the case” (T&F Post Trid Br. a 40). They
contend that the quotes “accurately reflect[]” the aternatives givento T&F “resgn ] or surrender . . .
dl authority ascounsd.” (1d. at 41). They argue that the statements quoted in the press, suggesting that
Fgeroux was the subject of afederd investigation as aresult of the Giuliani time satement, “invited

response’ from T&F. (1d. at 42).

A s Roper-Simpson conceded, however, it was Rubenstein who prepared the initiad Notice of
Clam (R.S. Tr. | a& 144-45; R. Tr. a 39), and that in being critical of the amount, Cochran “was sort
of putting down Mr. Rubenstein’s amount that he put [in] the origind Notice of Clam.” (RS. Tr. | a
144-45).
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When questioned, however, Figeroux acknowledged that many of the things reveded to the
presswerein fact “secrets’ gained during the course of their professond relationship with Louima. (F.
Tr. Il at 18-19, 21-22, 25, 27, 40-47). He aso conceded that Thomas statementsto the pressin
Exhibits 16, 17, 18, 19, 21, and 31 were not made in a“restrained manner.” (Id. at 24-25, 27, 40-43,
45, 47).

Figeroux admitted discussing the issue of press lesks with Thomeas &fter recaiving Neufeld's
letter dated February 6, 1998, and Stated that he presumed that what Thomas was doing was “in
Thomas and Figeroux’ s best interests in regard to the Louima case and he would conform to whatever
guiddines” (Id. at 32-33). However, he also conceded that, in genera, the lawyers were required to
do what wasin Louima s best interest rather than their own interest. (F. Tr. | at 226). According to
Figeroux, when he asked Thomas about the pressissue, Thomas told him to “*just ignore that because . .
.t'snottrue’” (F. Tr. 1l a 34). Figeroux admitted, however, that he took no stepsto read any of the

aticlesto find out what Thomas was saying. (1d. at 36).

U. TheAllegations Contained in the Attorneys Fee Papers

On March 12, 2001, CN& S submitted a Memorandum of Law in support of their gpplication
for fee forfaiture, dong with an affidavit from Scheck, describing the events leading up to the resignation

of T&F, and detailing certain aspects of the aleged misconduct by T&F.”* Among other things,

"CN& S later added to their complaint of wrongdoing the alegation that T& F further injured
Louimd sinterests by dleging in their fee papers, particularly in the December 19, 2001 Affidavit of
Mr. Figeroux, that Louimaand CN& S had engaged in a scheme to suborn perjury. (Affidavit of Peter
Neufeld, dated January 25, 2002 (“Neufeld Aff.”), at 118-17; S. Tr. | a 4-6). Seediscussion infra, at
79-80.
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Scheck’ s affidavit related a conversation that had occurred on March 6, 2001, aweek prior to the filing
of the affidavit, at which Neufeld, Rubenstein and Figeroux had been present. (Scheck Aff. §26; N. Tr.
| at 116-117). According to Scheck, Figeroux had threatened “*to go to war'” against Louima, CN& S,
and the Rubengtein firm if T& F were not paid one-third of the legd feesin the case. (Scheck Aff. 27,
N. Tr. | a 118). Figeroux adso stated that the fight would be ** on many different fronts’” and T&F
would ““win, no matter what the cost.”” (Scheck Aff. §27; N. Tr. | at 118). According to the Scheck
Affidavit:

Mr. Figeroux then told Mr. Rubenstein and Mr. Neufeld

agory about a“short jewish man” who had written an

unfavorable story about him years ago. Mr. Figeroux

clamed that he pulled the man aside and told him that in

retaliation for what the man had said about him, he

would go into the man’s community and “make war

againg the man and hisfamily.” When Mr. Neufeld

asked Mr. Figeroux if he was making a threat, Mr.

Figeroux replied: “It'snot athredt, it'sa promise”
(Scheck Aff. §27; seeasoN. Tr. | at 117-118).

Later, when asked during the fee hearing about the March 6th meeting described by Mr. Scheck
in his affidavit, Figeroux firg testified that he did not recdl that meeting. (F. Tr. | a 78-79). Figeroux
admitted that he received Scheck’s March 12, 2001 affidavit, which described this meeting that had
occurred six days earlier, but he initidly denied having read the affidavit. (1d. at 84-85). Following
colloquy with counsdl, Figeroux then testified that he “browsed through most of it. | read some parts of
it. | didn'tread dl of it.” (Id. a 86). He then could not remember if he read the part in the affidavit
about the March 6th meseting. (1d.)

When asked whether he told Rubenstein and Neufeld a story about “a short Jewish man” who
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Fgeroux had “made war againg the man and hisfamily,” Figeroux firg testified that maybe they did not
understand him because of his“thick Trinidadian accent” and that he “did not say that.” (l1d. at 87-88).
Then he stated that he “never knew whether or not the guy that | was talking about was Jewish. | did
not say he was ashort Jewish man.” (Id. at 88). He dso denied saying that he “ made war againg the
man and hisfamily.” (1d.) When asked about the claim that he threatened to “go to war” against
Louima, Figeroux tetified that he recdled teling the other lawyersthat if T& F were not paid what they
had contracted for, “that we would take al measures, cdl it war or call it whatever you want to secure
our rights” (1d. a 80). Hedid not, however, recdl saying that they would “go to war” againgt Louima
persondly. (1d.) When asked if he told the other attorneys that the issue of legal fees**would not end
with adecison in the courtroom’ and that he would fight ‘on many different fronts and would ‘win, no
matter what the cost’” (Scheck Aff. 27), Figeroux testified that he did not recdll if he used those
specific words, but he admitted telling CN& S that he would “take whatever steps are necessary . . . to
protect our interest.” (1d. a 81). He could not recal whether Neufeld asked him if he was threatening
Rubengtein and Neufeld, dthough he admitted saying, “‘ It isnot athrest, it isapromise’” (1d. at 89).
He claimed that that particular statement was made in the context of the story he was telling and was not
directed at Neufeld and Rubengtein. (1d.)

At the time the Scheck affidavit was filed in March 2001, CN& S, on behaf of Louima, sought a
protective order preventing any of the attorneys from discussing the motion for feesin public. Based on
the threats from Figeroux, the past press leaks and the fact that CN& S were attempting to settle the civil
action, CN& S asked this Court to order that al papers filed in connection with the fee gpplication be

seded. That application was granted on March 12, 2001.
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Theregfter, in response to CN& S's moving papers, T& F filed a Memorandum of Law dated
April 18, 2001, in which counsel asserted that T& F was “forced off the case through the imination of
[their] role asco-counsd” (T&F Mem. at 2), and that they “‘resgned’ after they were congtructively
discharged through the effective dimination of their role as co-counsd.” (Id. at 5).”

With respect to the accusation that T& F allegedly disclosed client confidences and secrets, T& F
contended in their initid respongve papers that “[a]t the time the dleged statements were made, [T&F] .
.. were subject to public criticism and misrepresentations regarding the circumstances under which they
were discharged, or forced to resign, from thecase” (T&F Mem. at 9-10). T&F dso dated in their
respongve papers that they “made certain very limited statements to the press describing in broad,
generd terms the disagreements among counsel that led to their departure from the case, and denying the
accusations of misconduct,” and they contended that “[n]one of these dleged statements condtitutes a
disclosure of protected dlient information.” (Id. at 2).”® T&F daimed that they “were mindful of their
obligations to Mr. Louimaand careful not to say anything more than was necessary to defend their
reputations and explain their sudden departure from the case” (1d. a 6). They dso cdlamed that any
satements that were made were “ necessary to establish their [right] to afee’ inthe case. (1d.) Indeed,
during the fee hearing, dthough Figeroux did not recal making any of the satements attributed to T& F in

the various aticles (F. Tr. | a 228), he testified that his* understanding was that anything that was done

At the hearing, it appears as though T& F are now arguing that they were entitled to resign
because they were “never dlowed to serve in their role aslead counsd” and otherwise were
“margindizled].” (S. Tr.1a9).

5This claim was, of course, subsequently contradicted by Figeroux’s own testimony a the
hearing. (Seediscusson supraat 75; seealso F. Tr. |l at 24-25, 27, 40-45).
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would have to be defengive if anything was said about [T&F] resigning.” (F. Tr. Il a 32).

Findly, in their April 2001 papers, T&F took the position that the statements made did not
reved anything that was not “dready generdly known” and were in fact the “opinions of Mess's.
Thomas and Figeroux regarding the circumstances under which they were forced out.” (T&F Mem. a
8). They contended that these opinions did not “implicate any client secrets or confidences,” but related

“solely to broad, Strategic disagreements among counsd.” (Id. at 9).

V. The Foeroux Affidavit

In December 2001, while the crimind case againg defendant Schwarz was ill pending, T&F
filed an affidavit from Figeroux, dated December 19, 2001 (“Figeroux Aff.”), in which he dleged that
T&F “were forced to resgn because of ethica and strategic disagreements with our co-counsd that
made it impossible for us to continue to represent the Louimas in the way that we believed was
gopropriate.” (Figeroux Aff. 12). The affidavit further charged CN& S and Louimawith engaging in
serious, even criminal, misconduct:

[A]fter CN& S entered the case, representatives of the U.S. Attorney’s
Office, with whom Mr. Thomas and | had an excdlent relaionship,
caled usto tdl usthat they were concerned that Mr. Scheck was
improperly influencing witnesses testimony by meeting with witnesses
before the prosecutors had a chance to interview them, and essentialy
telling the witnesses what to say.
(Id. 112). According to the affidavit, “ Representatives of the U.S. Attorney’s Office asked usto put a
stop to thispractice.” (Id.) Mr. Figeroux then gated in his affidavit:
We knew that Mr. Scheck and others associated with CN& S had
been meeting with witnesses, sometimesin groups, and “ preparing”

them in ways that we (and a least some members of the U.S.
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Attorney’s Office) believed to be improper. We spoketo Mr.
Scheck about it, and he refused to listen to what we had to say. This
obvioudy exacerbated the tenson among attorneys on the case, and
was one of the ethicd issuesthat eventualy led to our being forced off
the case.

(ld)

The affidavit contained an even more serious charge directed not only againgt the CN& S
atorneys but againgt Louima, suggesting that after CN& S lawyers had met with Tacopina, Figeroux
“observed a change in Abner’ stestimony.” (1d. 114). Specificdly, the Figeroux affidavit stated:

We dso learned at some point that the CN& S lawyer[s] were having
secret meetings with Joseph Tacopina, counsdl for Thomas Weise. We
did not believe that such meetings were likely to benefit the Louimeas.

In fact, we believed that such meetings, and our lack of prior notice
regarding them, wereimproper. After this meeting, we observed a
change in Abner’ s tesimony regarding his recollection of which officer -
- Weise or Schwarz - - was present in the bathroom while VVolpe was
assaulting Abner. This contributed to our sense of discomfort with the
way that witnesses - - including Abner - - were being handled by our
co-counsal. We raised these concerns with our co-counsdl on
numerous occasions, but our concerns were rebuffed and ignored.

(Id.) Thus, inthis Figeroux affidavit, T& F appeared to have supplemented their earlier position asto
why they had withdrawn from the case, now asserting that their withdrawa was prompted by ethical

concerns relating to misconduct by Louimaand by CN& S.””

"It should be noted that not only did these new alegations not appear in the April 18, 2001
Memorandum filed by T&F s counsd, but the claims were dso not made in any of the legd
submissionsfiled by Ms. Roper-Simpson. Although Ms. Roper Simpson’s affidavit, dated March 29,
2001 (* Roper-Simpson Aff.”), dleges that the manner in which CN& S came into the case condtituted a
violation of ethicd rules, she says nothing regarding the Tacopina meetings or achangein Louima's
testimony. (Roper-Simpson Aff. of Mar. 29, 2001 111 25-33).
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W. CN&S Responseto the Figeroux Affidavit

CN& S sought an order from this Court on January 25, 2002, continuing the prior March 12,
2001 Protective Order and seeking to modify it to prevent “Figeroux and those associated with him, in
the ‘guise’ of preparation for the [feg] hearing, from disclosing in any way the supposed confidences and
secrets relating to the obvioudy fabricated story of the perjury conspiracy.” (CN&S Mem. of Law,
dated Jan. 25, 2002 at 12). CN& S asserted that any knowledge Figeroux could have asto achangein
Louima s testimony would have been gained as aresult of ether privileged conversations with Louima or
through his observations of his client during the course of the representation, and thus Figeroux’ s affidavit
condtituted a breach of his ethica obligationsto Louima

In connection with that gpplication, Neufeld submitted an affidavit to this Court asserting that
Figeroux “has recently engaged in a scheme to fasely accuse Mr. Cochran, Mr. Neufeld, Mr. Scheck
and Mr. Louima of participating in a perjury conspiracy,” and that these “fdse dlegations” were
designed to “defeet[] the pending fee motion” of the CN& Sfirm. (Neufeld Aff. {18, 10). Neufeld
further noted that Officer Schwarz had been *engaged in awell-publicized campaign amed a
overturning his much judtified conviction” by proclaming his innocence, and that Figeroux’ s dlegetions
that Louima lied about Schwarz srole, if made public, “will set off amediafrenzy” that would serioudy
harm Louima. (1d. 7 11).

Mr. Neufdd further swore in his affidavit that Louima' s testimony before the state grand jury on
two occasions, before the federa grand jury in February 1998, and then in the three subsequent federa
crimind trids was consstent in that the driver of the car -- Officer Schwarz -- “*was present in the

bathroom while VVolpe was assaulting Abner.”” (1d. 1 13).
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When shown the statement in Figeroux’ s affidavit of December 19, 2001, thet the original team
was “forced to resgn because of ethica and Strategic disagreements with our co-counsdl,” Scheck
testified at the fee hearing that no such issues had ever been brought to his attention. (S. Tr. | at 125-
26). Mr. Scheck also denied the truth of the statement in Figeroux’ s affidavit which read: “Mr. Scheck
was improperly influencing witness testimony by meeting with witnesses before prosecutors hed a
chanceto interview them and essentidly telling the witnesseswhat to say.”  (1d. at 127). Scheck further
denied “ meeting with witnesses, sometimes in groups and ‘ preparing’ them in ways that we (and at least
some members of the United States Attorney’ s Office) believed to be improper.” (Id. at 128). He not
only denied preparing witnesses “in groups,” but he stated that neither Thomas or Figeroux had ever told
Scheck that they felt he was improperly preparing witnesses, contrary to the claim in the affidavit that
“we spoke to Mr. Scheck about it, and he refused to listen to what we had to say.” (1d. at 128-29).
Scheck aso denied that either Ms. PAmer or anyone else from the U.S. Attorney’ s Office ever asked
the CN& S lawyers to stop speaking to withesses or ever asked Scheck to stop telling withesses what to
say. (ld. at 127-28, 131-32).

Neufdd smilarly denied that he or Scheck, to his knowledge, had ever “improperly influenced
any witness stestimony,” never told awitness what to say, and was never asked by the government to
put astop to thispractice. (N. Tr. | a 120-21). He also denied the truth of Figeroux’ s statement that
T&F had spoken to CN& S about it, but they refused to stop, noting that the only conversation Neufeld
had with Figeroux about witnesses was one where Figeroux said “there was no point in spesking to
certain Hatians witnesses because dl Hatianslie” (1d. at 122).

Scheck testified that to his knowledge, neither the issue of witness preparation or ethics had
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anything to do with the tensons between counsdl, dthough Scheck’ sinvestigation of the “Giuliani time”’
statement clearly did. (S. Tr. | at 129-30). Mr. Scheck aso denied that either Thomas or Figeroux
ever told him persondly that they thought the meetings with Weise' s counsd “*were improper,”” nor was
Scheck ever made aware of “any change in Mr. Louima' s recollection concerning who was present in
the bathroom” during the assault.  (1d. at 132-133).

In response to a question from the Court, Mr. Scheck explained that a one point at the
beginning of the case, Ms. PAmer had asked CN& S not “to send investigators out to canvass the whole
neighborhood,” but she *understood that we would be talking to witnesses and doing our own
investigation.” (Id. a 131). Cochran dso testified that he and Scheck and Neufeld had interviewed
multiple witnesses. (C. Tr. Il a 44). Cochran admitted that he did not provide reports of these
interviews to the U.S. Attorney’s Office. (Id. at 45). However, Cochran denied ever having conducted
a“padld invedigation,” stating that CN& S encouraged witnesses to spesk to law enforcement and
turned over dl rdevant information to the government. (1d. a 49). Cochran explained that, although he
generdly questions the efficacy of government investigations of police wrongdoing, in thisingance he had
complete confidence in the U.S. Attorney’s Office. (1d. at 50-52).

Padmer tedtified that while she was unaware of any independent investigations conducted by
CN&S, she knew that CN& S were focused on building acivil case on behaf of Louimaand pursuing a

lawsLit againgt the PBA. (P. Tr. at 70-71).”® While Mr. Thompson explained that it was important for

"spamer tedtified that, if she had known that CN& S were interviewing individuals who were
potentia witnessesin the crimina case without her knowledge or consent, she would have found that to
be problematic. (P. Tr. at 73). However, PAmer aso stated that the government had asked CN& S
for assstance on severd occasions in investigating certain matters related to the crimina case. (1d. at
70-71).
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the prosecution to control the investigation, he also knew that CN& S were interviewing witnesses and it
was agreed that they would keep the government informed and send witnesses on to the governmen.
(T. Tr. a 248-49). Thompson was not aware, however, that CN& S had hired private investigators or
interviewed more than 50 witnesses. (1d. at 149). Thompson noted that he would have had concerns
with regard to alarge scale investigation by CN& S, because witnesses might give conflicting accounts
and would be less likely to lie to afederal agent or a prosecutor. (I1d. at 250).

Mr. Vinegrad testified that he was made aware of the fact that CN& S had interviewed people
present at the Club Rendez-V ous on the night of the incident and had investigated the origin of the
Giuliani time statement. (V. Tr. at 265, 267-68). Vinegrad acknowledged that to the extent CN& S
were representing Louimain the civil action, they “had an obligation consstent with Rule 11 .. . . . to
make sure that that lawsuit was well founded and filed in good faith.” (Id. at 301). While Vinegrad was
not aware of a broader investigation conducted by CN& S, he testified that if CN& S had been
conducting their own extensive investigation of the facts, he would have wanted to know who they

spoke to and what evidence they obtained. (1d. at 265-66).

X. The BBl Interview and Figeroux’ s Deposition

In responseto CN& S gpplication to extend the protective order, T& F submitted a
Memorandum in Opposition to Continuance of Protective Order, dated February 11, 2002, seeking to
lift the Protective Order to allow the attorneys to discuss the various issues raised by the CN& Sfee
forfeiture gpplication. In that Memorandum, T& F asserted that “Mr. Figeroux’ s dlegations are.. . .

neither ‘recent’ nor a‘fabrication,”” and stated that “we will show at the hearing” that T& F raised their
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concerns about Louima's change in testimony with co-counsel and with the government. (T&F Mem. a
27 n.2). However, T&F dso conceded in the Memorandum that “without access’ to the grand jury
minutes, “it isimpossble to assess the veracity” of the contention that Figeroux’ s dlegation was fase.
(Id.) Neverthdess, the Memorandum further stated:

Mr. Figeroux must make his own judgment about what

his [Figeroux’ g rights and obligations are with respect to

disclosing, beyond this Court, his concerns regarding

Mr. Louima s statements about the identity of his second

attacker.
(Id. a 26). In moving to lift the protective order, Figeroux represented to this Court that he believed he

had an ethicd obligation to disclose the fact of Louima's changed testimony, presumably to prevent a

future crime - - namdy, perjury by Louimain the upcoming Schwarz trid.
Given that the hearing to address the fee dispute had been adjourned pending the trid of Officer

Schwarz, this Court denied T& F s request to lift the protective order at that time, but modified it dightly
with the consent of Louimato authorize disclosure to afederd Grand Jury of paragraph 14 of the
Figeroux Affidavit and footnote 2 of the T& F Memorandum of Law. (Order, dated April 3, 2002). By
letter dated March 27, 2002, the U.S. Attorney’ s Office had sought authorization to obtain these
portions of the T& F Memorandum and Figeroux’ s Affidavit.

Following disclosure, the FBI conducted an interview of Figeroux on April 2, 2002. In the notes
prepared by the FBI of the interview on April 2, 2002, Figeroux is reported to have admitted to the FBI
that he did not know what Louima had tetified to, conceding that he “* never read Louima' s court
testimony or the media accounts of that testimony.”” (F. Tr. | a 142; Ex. 43). He dso dlegedly told the
FBI that he was“ pissed that more people aren't injail or charged’ (with crimes related to the assault of

Louima),” and that “* he believe]d] thisis dueto alack of focus by the new attorneys’” (F. Tr. | at 143;
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Ex. 43). Fgeroux told the FBI investigators that athough he believed it was Weise in the bathroom, at
some point later, around the time of the Tacopina meetings, Figeroux learned that it was suspected that
Schwarz was the second officer in the bathroom. (F. Tr. | at 146-48; Ex. 43).

When questioned at the fee proceedings about the FBI interview, Figeroux acknowledged that
he told the FBI that he was concerned about what was being said in the media and that the case was
not being properly investigated “due to the lack of focus by the new attorneys” (F. Tr. | at 142-43,
145). According to his statements to the FBI, Figeroux never said to anyone at the time of CN& S
meetings with Tacopinathat Louima s account had changed. (1d. at 143). Figeroux testified that it was
true that at that time, he did not know what Louima had testified to in court, but he also stated thet it
“may or may not betrue,” since, as hetold the FBI, “he never read Louima s court testimony or media
account of that testimony.” (Id. a 145). Figeroux testified, “1 never sad that he said anything that was
different. My problem isif heis saying certain things, why did the case go in x direction rather than y
direction?. ... | thought that day that Weise would have been the one in the bathroom rather than
Schwarz. That iswhat | believed.” (1d. at 146).

Following the FBI interview, the prosecutors, on April 22, 2002, provided certain disclosures
to Ronad Fischetti, Esg., counsd to defendant Charles Schwarz, regarding Figeroux’ s statement that
Louimahad changed his story. The press quickly reported Figeroux’ s perjury charge against Louima.

On April 30, 2002, an articlein The New Y ork Times reported that “aformer lawyer for Abner

Louima once said Mr. Louima had changed his account on apivota issue” (Ex. 32). Another New
York Times article, dated May 18, 2002, and referred to by CN& Sin their papersfiled after the fee

hearing, quotes Schwarz' s attorneys as stating that “ Schwarz would very likely have been acquitted at

87



thefirst trid had thisinformation [Figeroux’ s statement] been disclosed.” (CN& S Pogt-Trid Br. at 76).
The New York Sun dso ran an article on April 30, 2002, titled, “Louima Lawyer Said Schwarz
Played No RoleIn Torture” (F. Tr. | at 129; Ex. 33). That article, quoting amotion filed by
SchwarZ' s atorney, reported that, according to the government, “* Figeroux later recanted the
statements.’” (F. Tr. | at 129, 151-52; Ex. 33).

This dleged statement by the government prompted Figeroux’ s attorneysto send aletter to this
Court, dated May 13, 2002, asserting that the government’ s claim that Figeroux had “recanted” his
satement was “less than entirely accurate,” and arguing that it was necessary to lift the Protective Order
so that Figeroux could publicly respond. (See Letter of Thomas Kissane, dated May 13, 2002, at 2,
Ex. 57).”° On May 10, 2002, the government provided that portion of Figeroux's affidavit dealing with
Louima s purported change in testimony, as well as the notes of Figeroux’s FBI interviews relaing to
this gatement and to the “Giuliani time’ investigation, to Fischetti. (See Letter of Alan Vinegrad, dated
May 10, 2002).

The government’ s disclosure prompted Fischetti to write to this Court seeking more
information. (See Letter of Ronad Fischetti, dated May 21, 2002). Fischetti’s motion eventualy led to

an order from the didtrict judge presiding over the Schwarz trid, the Honorable Reena Raggi, dlowing

Figeroux to be deposed prior to the Schwarz trid.

On June 20, 2002, Fischetti conducted Figeroux’ s deposition. Fischetti questioned Figeroux

"Figeroux conceded that he had read the April 30 articlein the New Y ork Sun and that he
knew that his December 19th affidavit was the subject of discusson among the lawyers and the judge in
the Schwarz trid. (F. Tr. | at 129).
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about the affidavit submitted in the fee proceedings and the paragraph relating to the Tacopina
meetings. (Ex. 41 at 31-32). At the deposition, Figeroux affirmed that the contents of the affidavit,
including paragraph 14, were true and that he “read [the affidavit] before [he] sgnedit.” (Id. at 31).
However, when asked what change in Abner’ s testimony Figeroux observed, Figeroux could not
remember anything that Louima had said that condtituted a change in his recollection of the incident.
(1d. at 32-36).

The following collogquy occurred at the deposition:

Q: You stated . . . that you observed a changein Abner Louima's
testimony regarding his recallection of which Officer Wiese or
Schwarz was present in the bathroom while Volpe was
assaulting Abner.

What observations did you make of Abner Louima that
caused you to write that?

A. There was testimony that should be used, but it wasn't
testimony, just, you know, we were having discussons with
him over aperiod of time.

Q: And you noticed a change in what he was telling you thet
occurred after the meeting that Cochran, Scheck and Neufeld
had with Joe Tacopina, that iswhat you are saying?

A. During our discussonswith him. | persondly believed that at
one time that it was Wiese in the bathroom and not Schwarz.
| cannot pinpoint any particular testimony, you know,
discussions by Abner, but based on, from generd point of
view, that’ swhat | believed.

Q. But you say herethat “1 observed achangein Abner.” | am
trying to find out what change you observed.

Did hetel you something differently than he had told you
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before?

A. | would say that change is more how do we move from - - at
least in my head, Wiese Schwarz, now, how did we move
from that, you know. It was not generd consensus that it was
Wiesein the bathroom. | am talking about my own persond.
| thought it was Wiese and not Schwarz, and throughout that
time, discussons with Carl, you know, | let him know that |
thought, and know, | was concerned about that.

Q: But you say in your affidavit that you observed achangein
Abner’ stesimony. Y ou are now tdling us not testimony but
what hetold you?

A: Right.
Q: What | would like to know iswhat change did you observe?

A: | can't pinpoint anything. | am just saying that based - - my
opinion of what | knew at that time and there were other
circumstances, obvioudy things that were happening that, you
know, | thought that the focus was not on the client, but on
other issues.

(1d. at 33-35) (emphasis added).

Ms. Roper-Simpson was a <o interviewed by the FBI and deposed in connection with the
Schwarztrid. She tedtified that she saw no changein Louima stesimony: “1 didn’t notice any change
in Mr. Louima s recollection of what happened. The only changesthat | recdl . . . [were] that he was

more adverseto us, asto [CN& S].” (Ex. 42 at 44).

Y. Fgeoux's Testimony at the Fee Proceeding
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Figeroux was shown his December 19, 2001 Affidavit during the fee proceedings before this
Court and asked if he intentionally filed a fase affidavit in connection with the fee gpplication. (F. Tr. |
a 91). Fgeroux denied that the affidavit wasfase. (Id.) When asked how he learned about the
meetings between Tacopinaand CN& S, Figeroux tetified that he learned about the meetings from Mr.
Thomas. (Id. at 93). Hetedtified that one of the reasons he ceased to represent Louima was because
of these “improper” mestings. (1d. & 95). However, it isclear that theinitid premise of paragraph 14
isfasein that it suggests that Figeroux saw achange in Louima' s teimony immediatdly &fter the
Tacopinamestings. The evidenceis clear that Figeroux, who learned of the Tacopina meetings from
Thomas, did not learn of the meetings until long after they occurred® When asked if he raised the
Issue of the Tacopina meetings with CN& S, Figeroux did not directly answer the question. (1d.)
Instead, he responded by testifying that the statement in the affidavit that “‘ our concerns were rebuffed
and ignored’” were hiswords and that he “ didn’t understand why we had to make decisons on the
consensus and we couldn’t act independently.” (Id. at 95-96).

Figeroux was as0 questioned at the fee hearing regarding the statement in his affidavit that
“[a]fter this meeting we observed a change in Abner’ s testimony regarding his recollection of which
officer -- Welse or Schwarz -- was present in the bathroom while Vol pe was assaulting Abner.” (Ex.
56 1 14). When asked if he ever saw achange in Louima s “testimony,” Figeroux stated that
“[o]bvioudy, that was't the Situation.” (F. Tr. | a 105). For thefirst time, Figeroux testified that

“[w]e used the wrong words.” (1d.) Figeroux testified that the word “account” might have been a

8 Thompson testified that Thomas learned about the Tacopina meetings from newspaper
accounts. (T. Tr. at 285, 287). The first newspaper accounts of the Tacopina meetings were published
in November of 1998. (Id. at 287).
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better word to use and should have been the word used in the affidavit. (1d. at 131). Figeroux
asserted that during the time he was representing Louima, he “dways believed that the person who was
in the bathroom was Welse and not Schwarz.” (Id. at 103). Although the affidavit refersto a“change
in Abner’ stestimony,” Figeroux testified that “1 believe | may have overlooked the word [testimony] at
thetimewhen | Sgned it. | redized it and we remedied that.” (1d. a 98). Figeroux testified that he did
not draft the affidavit, and when asked if he saw a draft before he signed it, he testified that he could not
remember. (1d. at 99). He admitted that the affidavit was an important document and that he was
swearing to it under oath. (Id. at 100-01). He conceded that by using the word “testimony” in his
affidavit, he had accused Louima of changing his tesimony and that “obvioudy caused problems” (1d.
at 120-21). Figeroux admitted that there was public controversy as aresult of his affidavit, which
suggested that Louimawas not telling the truth. (1d. at 153-54).

Figeroux was questioned a the fee proceeding regarding his testimony during the deposition
taken by Fischetti. (1d. at 106). Figeroux agreed that when Fischetti asked him about this statement in
his affidavit during the depostion, Figeroux told him that the change was not in Louima s testimony “but
[in] what hetold” Figeroux. (Id. a& 107). Later, Figeroux indsted that Louima s account of the incident
had changed, “because he [Louima] made certain statements and for whatever reason the government
investigators didn’t believe him.” (1d. at 134). Figeroux testified that “[f]or whatever reason the client
a al times. . . was not tdling the truth to the investigators. . . . | was concerned that if Schwarz was
innocent, | would not like Schwarz to go to prison. . . . | believe that | had an obligation to say
something, and that iswhat | did.” (1d. at 134-35).

However, when pressed during the fee hearing to verify that he had told Fischetti that he could
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not identify any change in Louima s “testimony,” Figeroux responded that he could not recdl what he
had said in that regard at the deposition. (1d. a 107). When asked when Figeroux first redlized there
was a mistaken use of the word “testimony” in his affidavit, Figeroux testified that he could not
remember. (Id. at 110). Helater clamed that he discovered in March 2002 that there was an error in
the affidavit when he met with his attorney prior to meeting with the FBI. (F. Tr. 1l a 81). However,
when shown Neufdd' s affidavit of January 25, 2002, claming that Figeroux “ has recently engaged in a
scheme [to] fasdy . . .accuse Mr. Cochran, Mr. Neufeld, Mr. Scheck and Mr. Louimaof participating
in aperjury conspiracy,” Figeroux conceded that he had seen Neufeld' s affidavit before. (F. Tr. | a
115-16). Figeroux then admitted that it was in January 2002 that the mistaken use of the word
“testimony” was pointed out to him. (1d. at 116, 118). When asked if he knew what his obligations
were to correct the fa se satement, Figeroux testified that “[w]hatever my obligations were a thet time
| can’'t say - - my attorney addressed thoseissues.” (l1d. a 120). However, he could not recall when
he corrected the error. (Id. at 110).8 When asked what was done to correct the error, he testified
that his understanding was that “a number of meetings were arranged. | was deposed by [Fischetti] . . .
. and steps were taken to correct thiserror.” (1d. at 120).

Figeroux further testified that his *presumption was that the correction was supposed to be
made when we met with the FBI.” (1d. a 154). He denied that he had done nothing to correct the
satement between January 25, 2002, when Neufdd raised it in his affidavit, until he met with the FBI in

April 2002, sating “[t]hat isnot true. | met with my attorney sometimein March. We discussed that

81It isunclear in what way Figeroux believed the error had been remedied. Indeed, as of the
date of the hearing no correction had been filed with this Court.
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issuein detail. We went through the statements together, and we addressed that issue” (Id. at 156).
He believed that his attorney “would ded with that issue” (Id. at 157). Figeroux clamed that the
affidavit was't fdse, but that the use of the term “testimony” “was an error that wasmade. ... It was
not intentiond.” (1d. at 159).

However, through May of 2002, Figeroux refused to admit that there was an error in the
affidavit, as evidenced by hislawyers' letter requesting this Court to lift the protective order. (1d. at
149-50). That letter specificaly states that “we wish the court to be aware that we. . . disagree with
the government’ s assertion that Mr. Figeroux recanted the statements in Paragraph 14 of his December
19, 2000 affidavit.” (1d. at 151-52). Even at the fee proceeding, Figeroux testified that he * never
thought therewas . . . any fase atementsin paragraph 14.” (F. Tr. 1l a 88). Hetedtified that other
than the word choice of “testimony” which was a“mistake,” nothing €lse was inaccurate about the
paragraph. (1d. at 89).

Fgeroux dso clamed tha he raised the issue of his concern regarding Louima' s identification of
his second assailant with Neufeld and possibly with Scheck or Rubenstein in thefall of 1997. (Id. at
77-78). Hecdamshewas“casud” s0 they may not have paid attention to it. (Id. at 78).

When Figeroux was asked by this Court at the fee proceeding if he actudly did observe a
change in Louima s account of which officer was in the bathroom, Figeroux never directly answered the
question. He Stated:

THE WITNESS. Mog of it was directly only
the discusson among the attorneys, and it was not a
changein his. He, a onetime, obvioudy, he said one

thing to the prasecution, right? They questioned him,
and hesad X, and they sad it isnot true. All right?
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At whatever time he probably - - they decided
it was true, because they theftrid, isthat right? So at
one time we were not there for dl of the meetings. We
were in therefor thetrid itsdlf for Volpe and for others.

If my concerns at that time, right, thet it was
Wiese rather than Schwarz. | never fat comfortable
about how it became Schwarz rather than Wiese.

Obvioudy, they may have corrected that
information as they went dong. The FBI might have
corrected, whatever.

.... Then when the issue came up in the news
that it was not Schwarz, it wasn't Wiese. Schwarz was
saying it was not him in the bathroom, and dl thisissue
cameup. Then | became concerned again.

That is specificadly what | was trying to address
there. That whatever happened, | wanted the truth to
come out.

(F. Tr. |1 at 135-36).

However, when pressed again by the Court as to what specific statements Louima had made
that congtituted a change in Louima s account, Figeroux again could not answer the question. He
stated:

THE WITNESS. My concern was that a the
early sages| redly bdieved that the person who wasin
the bathroom, based on Abner’ s account, was Wiese.
That wasin the early stages of the case.

For whatever reason, | believe that and others
may not believeit. | think we discussed it. That was
based on what Abner said.

Soif logicdly a some point in time if, you
know, | wasn't there dl of thetime, right? If for
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whatever reason, okay it is now Schwarz and Wiese.
Let’saccept it, dl right? There had to beto mein my
mind either some changes in his account or | don’t
know what evidence the government had gotten to
enhance that argument that Schwarz was the guy in the
bathroom rather then Wiese.

(Id. at 137-38).

Despite hisinability to answer this Court’ s question, when questioned by his attorney on the
next day of the hearing, Figeroux suddenly recalled the bass for his concluson that there might have
been problems with Louima s identification of the second attacker. (F. Tr. Il at 92). Specificdly, he
claimed that during the break in his testimony, he decided to reread the notes of the meeting between
CN&Sand Tacopina. (1d. a 92-94; Court Ex. 1). Although he had read them before, he claimed that
his recollection was refreshed as follows:

A. The paragraph starting heading towards the beach

on Fatbush Avenue and there would be aleft on to

another road when they see police officerson foot in

pursuit of other civilians. Tommy Weise thinks he sees

where the people went who were getting away, gets

out of the car to help. . . . it'snot clear how long he's

gonebut . . . when he returns, Schwarz isin the back

Sedt, gpparently, assaulting.
(Id. a 95-96). He then gtated that these notes “reminded me of that early issue where, based on
Abner’ s account, the rear seet of the driver, at that particular time, | believe the driver was changed and
it may have been Schwarz is driving, not showing which isthe order.” (Id. a 96). In other words,
Figeroux claimed that it was his belief that between the two locations, the driver changed seets and
another officer drove the vehicle. (1d.) He damed that Louimahad initidly stated thet the officers

made two stops on the way to the precinct on the night of the incident. (1d.)
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When asked to identify the basis of hisbdlief that Louima s account regarding the switch in
drivers had changed over time, Figeroux’ s testimony was extremey unclear. (1d. at 96-102). Indeed,
agan he could not identify a single conversation that he had had with Louima a which this had been
discussed. (1d.)

The government prosecutors were questioned about various statements in the Figeroux affidavit
and about Figeroux’ s testimony. Pamer denied the clam in Figeroux’ s affidavit that she had an
“excdlent rdaionship” with Figeroux. (P. Tr. a 53). She dso denied that she ever cdled T&F to tdll
them she was concerned about CN& S influencing witnesses testimony or preparing witnessesin ways
which wereimproper. (Id. at 54-55). Shedid testify that she asked CN& S directly not to canvass the
neighborhood and they complied. (Id. at 56).

When asked if she ever observed a change in Louima s tesimony, Ms. PAmer adamantly
responded: “[t]hat statement is affirmatively fdse” (1d. at 58). When asked if Louima's “account” of
the incident had changed, Pamer responded, “[f]rom the very first day that we met with Abner in the
hospitd bed, he affirmatively told usthat it wasthe driver. It was dwaysthe driver. The driver was
Schwarz. He never changed or wavered in any of his dedings with usasto that fact.” (Id. at 59). She
a0 refuted Figeroux’ s testimony that there was a change in Louima' s account as to the number of
stops the officers made on the way to the precinct on the night of the incident. (1d. at 60).

Thompson dso denied that he ever saw a change in Louima s recollection after the Tacopina
mesetings. “I believe Abner was consistent from the very beginning that it was the driver . . . who took
him into that bathroom and hed him down.” (T. Tr. at 283-84). Louima never once told Thompson

that it was Weise and not Schwarz. (Id. at 284). Mr. Thompson also denied that he ever contacted
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Figeroux or Thomas to express concern that Scheck was improperly influencing witnesses testimony
or “telling the witnesseswhat to say.” (Id. at 277-78). He testified that he may have spoken to
Thomas about the fact that people were being interviewed, “without |etting [the government] have afirst
shot a them,” but he did not accuse them of “trying to influence what [the witnesses| were saying.” (1d.
a 279). Hedid not have any evidence to suggest that CN& S continued to interview people after being
asked not to by the U.S. Attorney’s Office. (Id. at 280).

Mr. Vinegrad testified that he first saw paragraph 14 of the Figeroux Affidavit in late March or
early April of 2002. (V. Tr. & 249). Hetedtified that he “was very surprised” when he learned the
substance of the affidavit “because to my knowledge and understanding Mr. Louima had been
consggtent in al of the various statements that he made about the issue in the third sentence,” regarding
the second officer in the bathroom. (Id. at 250-51). According to Vinegrad, who was familiar with all
of Louima’s prior testimony, Louima had been consstent throughout, dways referring to the “driver.”
(Id. a 251). Vinegrad testified that he never saw achangein Louima stestimony or statements that
would support Figeroux's alegation that Louima changed his account. (Id. at 254-55).8

Asareault of these dlegations, Vinegrad and his team “expended considerable effort
investigating that dlegation,” firg getting access to the affidavit from this Court, and then conducting

interviews of numerous people, including Figeroux, Roper-Simpson, and a number of people from the

82Neufdd aso was adamant in his conviction that there was “absolutely no changein Abner’s
testimony.” (N. Tr. | at 123, 130-134). Even Roper-Simpson failed to support Figeroux’ s alegations.
Indeed, during the fee hearing, Roper-Simpson testified that she never saw achangein Louima's
testimony of what had occurred (R.S. Tr. | a 195), and that, gpart from the Tacopina meetings, she
had never discussed with either Thomas or Figeroux the dleged claim that Scheck was improperly
meseting with witnesses and preparing them improperly. (1d. at 191-194).
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Didrict Attorney’s Office. (1d. at 252). The government was aso forced to litigate the circumstances
behind the affidavit, resulting in Fischetti’ s taking the depositions of Figeroux and Roper-Simpson
“literdly days before the commencement of thetrid proceedings.” (1d. a 253). Vinegrad testified:
“So this dlegation caused us a consderable amount of further investigative work at the time we were,
again, between two and a haf monthsto the eve of trid.” (I1d.)

There were dso leaks to the press which caused the government concern because “it was
pretrid publicity of matters that [Vinegrad] did not know . . . would ever be admitted into evidence,”
and because he believed the dlegation by Figeroux was “fase” and he had concern about false
information in the media shortly beforethetrid. (Id. at 253-54). Vinegrad aso confirmed that insofar
as there was any question asto who was in the bathroom with Louima, he did not have any information

to suggest that the government’ s investigation had proceeded in the wrong direction. (1d. at 261).

DISCUSSION

CN& S contend that T& F, as well as Roper-Simpson, are not entitled to recover fees because
they withdrew from the case without cause. (CN& S Pogt-Tr. Br. at 111). Inthe dternative, CN&S
contend that T& F sdiscussion of client confidences and secrets in the press, without their client’s
authorization, condtitute such a serious breach of T&F s ethicd obligations as to warrant forfeiture of
their fees.

T&F, on the other hand, contend that they were terminated from representation of the Louimas
without cause, or, in the dternaive, their withdrawa was justified by the * pervasive and unwarranted

accusations of misconduct” directed at T& F by Louimaand CN&S. (T&F Post-Tr. Br. at 49).
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Specificdly, T&F contend that CN& S engaged in a concerted campaign to diminate T& F from the
case by avariety of means, including: (1) faling to advise T&F regarding the CN& S investigation; (2)
faling to inform T&F of the CN& S meetings with Tacoping; (3) disparaging T& F to Louima; (4)
“initidly indulging Louima s efforts to blame [T&F] for ‘inventing’ the * Giuliani time statement, and then
encouraging Louimato blame Figeroux for leaking Louima s retraction of the satement and related
matters to the press’ (T&F Post-Tr. Br. at 23); and (5) preventing T& F from speaking to Louima
“after he had fired them.” (1d.)

T&F assert that CN& S has continued in a* scheme” designed to discredit T&F in order to
maximize CN& S share of the fees, including CN& S’ efforts during the fee hearing before this Court to
promote “haf-truths, digortions.. . . and irrdevancies” including the clam that T& F voluntarily resgned
fromthecase. (Id. a 3). T&F contend that not only do CN& S lack standing to raise any purported
breaches of duty by T&F to Louima (id.), but that the only misconduct warranting the forfeiture of fees
was perpetrated by CN& Sin trying to drive T& F from the case. T& F assert that they are entitled to

receive 100% of the fees asaresult of CN&S' own unethical conduct in the case. (1d. at 74-75).

A. Jurigdiction
Asan initid matter, federd courts “have independent authority to regulate attorney admission
and withdrawal, and ancillary to that, the authority to determine attorney’ s fee disputes and regulate

atorney’sfeeliens” Rivkinv. A.J. Hollander & Co., Inc., No. 95 CV 9314, 1996 WL 633217, at *2
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(S.D.N.Y. Nov. 1, 1996).%2 The “nature and extent of an attorney’s lien[] is controlled by federa

law,” Pomerantz v. Schandler, 704 F.2d 681, 682 (2d Cir. 1983), where, as here, the underlying

action is brought pursuant to the Federa Civil Rights Acts, 42 U.S.C. 88 1983, 1985, 1986 and 1988.

See, eq., Misek-Falkoff v. Int'| Bus. Machs. Corp., 829 F. Supp. 660, 663 (S.D.N.Y. 1993) (noting

that issues relating to an atorney’s lien are governed by federd law “certainly in afederd question case
and perhapsin dl casesin federal court”).3

Thus, while the issues to be determined in this fee dispute are governed by date rules of
atorney conduct and dtate laws regulating the relationship between an attorney and his or her client, this
Court remains mindful of its repongbility to ensure that the policies underlying the federa statutes at

issue in this case are observed. See Rivkinv. A.J. Hallander & Co., Inc., 1996 WL 633217, at *2

(noting that both the N.Y . statutory charging lien and the common law retaining lien *are recognized and
followed in the federd courts, as amatter of state or federa law, unless a specific federd law dtersthe

parties rights’). Thefedera policy behind the civil rights Statutes “is to deter sate actors from using the

8|t isaso clear that the district court may refer amotion for attorney’ s fees to the magistrate
judge. See Fed. R. Civ. P. 54(d)(2)(D). Pursuant to Fed. R. Civ. P. 72(b), the magistrate judge may
enter areport and recommendation determining and fixing the amount of a charging lien. See Butler,
Fitzgerald & Potter v. Sequa Corp., 250 F.3d 171, 177 (2d Cir. 2001); Rajaratnam v. Moyer, 47
F.3d 922, 924 n.5 (7th Cir. 1995); Estate of Connorsv. O’ Connor, 6 F.3d 656, 658-59 (9th Cir.
1993) (dating that it was error for magistrate judge to issue find order, rather than report and
recommendation, on post-judgment fees motion); cf. Cohen v. N.Y. City Heslth & Hosp. Corp., No.
99 CV 3896, 2001 WL 262764, at * 1-2 (S.D.N.Y. March 16, 2001) (issuing fina order regarding
amount of charging lien without indication thet the parties had consented to referrd for dl purposesto
the magidtrate judge).

8Even if thisfee issue was not governed by federa law, this Court would have jurisdiction to
rule on the dispute under the doctrine of supplementa jurisdiction. See Chedey v. Union Carbide
Corp., 927 F.2d 60, 64 (2d Cir. 1991).
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badge of their authority to deprive individuds of ther federdly guaranteed rights” Wyatt v. Cole, 504
U.S. 158, 161 (1992), and Congress specificaly provided for the recovery of attorney’ s fees by the
prevaling party in civil rights actions to encourage counsd to pursue such actions. See Kerr v. Quinn,
692 F.2d 875, 877 (2d Cir. 1983) (holding that “[t]he function of an award of attorney’ sfeesisto
encourage the bringing of meritorious civil rights clams which might otherwise be abandoned because
of the financid imperatives surrounding the hiring of competent counsd”). Section 1988 confers broad
discretion on the digtrict court in determining whether to allow an award of atorney’s fees, and what an

appropriate award of fees should be in any given action. See Raishevich v. Foster, 247 F.3d 337, 344

(2d Cir. 2001). While the attorneysin this case do not seek an award of statutory fees from the
defendants because a settlement with defendants was reached inclusive of fees, this Court has a duty to
ensure that, in determining the alocation of fees, the policies behind the federd civil rights laws are not

circumvented.

B. Attorney’sLien

When an attorney ceases to represent a client during the course of a proceeding, the attorney
may seek to protect hisright to fees ether by invoking aretaining lien on the files of his dient, see, e.q.,

Pomerantz v. Schandler, 704 F.2d a 683 (noting that “[i]t is settled that an attorney may clam alien

for outstanding unpaid fees and disbursements on a dient’ s papers which cameinto the lawyer’s
possession as the result of his professond representation of his client”), or through the assertion of a
gatutory charging lien on any amounts recovered by the attorney’ s former client in the proceeding. See

Casper v. Lew Lieberbaum & Co., Inc., No. 97 CV 3016, 1999 WL 335334, at *5 (S.D.N.Y. May
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26, 1999).
Section 475 of the Judiciary Law of the State of New Y ork provides the basis under which
atorneys may assart their right to alien upon the proceeds of ther client’s cause of action:

From the commencement of an action . . . in any court .
.. the attorney who appears for aparty has alien upon
hisclient's cause of action . . . which attachesto a
verdict, report, determination, decision, judgment or
find order in his client’ s favor, and the proceeds thereof
in whatever hands they may come; and the lien cannot
be affected by any settlement between the parties
before or after judgment, final order or determination.
The court upon the petition of the client or attorney may
determine and enforce the lien.

N.Y. Jud. Law 8 475 (McKinney); see, e.q., Itar-Tass Russan News Agency v. Russian Kurier, Inc.,

140 F.3d 442, 448 (2d Cir. 1998); Cohen v. N.Y. City Hedlth & Hosp. Corp., 2001 WL 262764, at

*1; Caribbean Trading & Fiddity Corp. v. Nigerian Nat'| Petroleum Co., No. 90 CV 4169, 1993 WL

541236, at *3 (S.D.N.Y. Dec. 28, 1993). A lien created by Section 475 isfully enforceable in federa

court “*in accordance with itsinterpretation by New Y ork courts,” Itar-Tass Russan News Agency V.

Russian Kurier, Inc., 140 F.3d at 449 (quoting Chedey v. Union Carbide Corp., 927 F.2d at 67), and

the Second Circuit has held that federd courts have the responsibility to exercise supplementd

jurisdiction over an atorney’s claim for alien “‘to protect its own officers in such matters asfee

disputes’” 1d. at 444 (quoting Cluett, Peabody & Co., Inc. v. CPC Acquistion Co., Inc., 863 F.2d
251, 256 (2d Cir. 1988)).

An atorney’s lien under Section 475 attaches *from the moment the action commences’ and
attaches not only to any judgment that the client may obtain but also to the proceeds of any settlement

between the parties to the underlying action. See Caribbean Trading & Fiddlity Corp. v. Nigerian Nat'|
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Petroleum Co., 1993 WL 541236, at *4 (citing cases). The Second Circuit has d'so made it clear that
“where adefendant settles with a plaintiff without making provison for the fee of the plaintiff’ s atorney,

that attorney can in a proper case proceed directly against the defendant.” Chedey v. Union Carbide

Corp., 927 F.2d at 67.
The New Y ork courts have, however, held that the charging lien provided for in Section 475 is

confined to the “ attorney of record” and “‘is not broad enough to include counsel.’” Itar-Tass Russian

News Agency v. Russan Kurier, Inc., 140 F.3d at 450 (quoting In re Sebring, 238 A.D. 281, 288,

264 N.Y.S. 379, 387 (4th Dep't 1933)); Cataldo v. Budget Rent A Car Corp., 226 A.D.2d 574, 641

N.Y.S.2d 122, 123 (2d Dep’'t 1996) (stating that “[t]he Court of Appeds has clearly stated that
[Section 475] grants alien to the “attorney of record”). In defining what qudifies counsdl as* atorney
of record,” New Y ork courts have held that the attorney must “gppear” on behaf of the client “in the
sense of participating in alegd proceeding on the client’ s behdf or by having his name affixed to the

pleadings, motions, records, briefs, or other papers submitted in the matter.” Ebert v. New Y ork City

Hedth & Hosp. Corp., 210 A.D.2d 292, 619 N.Y.S.2d 756, 757 (2d Dep't 1994); see dso Cataldo

v. Budget Rent A Car Corp., 226 A.D.2d at 574, 641 N.Y .S.2d 123; Cheng v. Modansky Leasing

Co., Inc., 137 A.D.2d 781, 783, 525 N.Y .S.2d 328, 330 (2d Dep't 1988) (holding that “an attorney

whose name nowhere gppear's in the pleadings, motion papers, affidavits, briefs or record in aplaintiff’'s

action isnot entitled to seek a.. . . charging lien under [Section] 475"), rev’d. on other grounds, 73

N.Y.2d 454, 539 N.E.2d 570, 541 N.Y.S.2d 742 (1989).%

8See dso Klein v. Eubank, 87 N.Y.2d 459, 462, 663 N.E.2d 599, 600, 640 N.Y.S.2d 443,
444 (1996) (dtating that “under both the statute and our precedents, an atorney’ s participation in the
proceeding a one point as counsd of record is a sufficient predicate for invoking the statute’'s
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Indeed, the fact that an attorney has aretainer agreement “isinsufficient to creste acharging

lien” under Section 475. Ebert v. New York City Hedth & Hosp. Corp., 210 A.D.2d at 292, 619

N.Y.S.2d at 757; see also Rodriguez v. City of N.Y., 66 N.Y.2d 825, 827-28, 489 N.E.2d 238, 239-

40, 498 N.Y.S.2d 351, 353 (1985) (holding that where the retained attorney hires a second attorney
to act “of counsal” but the second attorney in fact handles dl pleadings and the trid, the second
atorney is consdered counsd of record even though he had no direct retainer agreement with the
client). On the other hand, the Second Circuit has held that there may be more than one attorney of
record, and nothing limits an attorney who has avalid lien from seeking compensation Smply because

another attorney of record also gppeared on behdf of the plaintiff. ltar-Tass Russan News Agency v.

Russan Kurier, Inc., 140 F.3d at 452.

Even where an atorney is not found to be counsd of record and thus entitled to a charging lien
under Section 475, the Second Circuit has noted that there are cases which support the proposition
that such an attorney may nevertheess be an equitable assgnee by virtue of an agreement between the

attorneys. See id. (discussing Woodbury v. Andrew Jergens Co., 69 F.2d 49, 50 (2d Cir. 1934),

where the plaintiff had agreed to pay a percentage of the recovery to his attorneys, one of whom was
not the atorney of record, yet that attorney nevertheless “‘ became by the law of New York an
equitable assignee of the cause of action pro tanto’ though he had no charging lien for fees’). Inthese
Ingtances, it is not necessary for the attorney asserting an “equitable lien” to show that he has an
agreement directly with the client; “*[i]t was sufficient that he was employed under the agreement made

with [co-counsdl], who acted, in making it, with the authority of [the clients], and on their behaf.”” 1d.

protection”).
105



a 453 (quoting Harwood v. LaGrange, 137 N.Y. 538, 540, 32 N.E. 1000 (1893)). “Thus, the

distinction between an ‘atorney of record’ and one who is‘of counsd’ may be of little practica
sgnificance in cases where atorneys have agreed among themselves to share in the fruits of their
combined labor.” 1d. at 452.

When the attorney’ s retainer agreement with the client assgns to the atorney a portion of the
proceeds of the action, the attorney “acquires . . . avested property interest which cannot subsequently

be ditributed by the client or anyone claming through or againg the client.” People v. Keeffe, 50

N.Y.2d 149, 156, 405 N.E.2d 1012, 1015, 428 N.Y.S.2d 446, 449 (1980). The attorney’slienis
enforceable by the court in which the action is pending, id. (citing New Y ork Judiciary Law 8§ 475), and
the outgoing attorney’ s fees will be consdered a charge to be included within the fees of the incoming

counsdl. See Reubenbaum v. B&H Express, 6 A.D.2d 47, 50, 174 N.Y.S.2d 287, 291 (1st Dep't

1958).

In this case, T& F ceased representation of the Louimas before any papers werefiled in this
federd civil action. The Summons and Complaint were not issued and filed until August 6, 1998, over
seven months after T&F s relationship with the Louimas ended. The only document filed in connection
with the action that was signed by T& F was the Amended Notice of Claim, dated November 4, 1997.
(Ex. 4). Itisunclear whether this condtitutes a“pleading” for purposes of asserting alien. However,
under the case law, it is clear that T& F have acdlam for fees as an “equitable lien” that arises under the
fee sharing agreements entered into between T&F, CN& S, and the Rubenstein firm on October 6,

1997 and November 3, 1997. (Exs. 60, 2). In addition, if Roper-Simpson is found to have had an
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enforcesble ord fee splitting agreement with Thomas and Figeroux,® to which Louima consented, she

would be entitled to an equitable lien as well.

C. Temindion of the Attorney - Client Rdlationship

CN& S contend that T& F voluntarily withdrew from the representation of the Louimas without

cause, thereby forfating any right to daim ashare of the feesin this action.

(1) Standardsfor Termination or Withdrawal

Under New York law, it iswell established that “notwithstanding the terms of the agreement
between them, a client has an absolute right, at any time, with or without cause, to terminate the

atorney - client relationship by discharging the attorney.” Campagnolav. Mulholland, Minion & Roe,

76 N.Y.2d 38, 43, 555 N.E.2d 611, 614, 556 N.Y.S.2d 239, 242 (1990); see also Dagny Mgmt.

Corp. v. Oppenheim & Mdtzer, 199 A.D.2d 711, 712, 606 N.Y.S.2d 337, 338 (3d Dep’'t 1993);

Schwartz v. Jones, 58 Misc.2d 998, 999, 297 N.Y.S.2d 275, 276 (N.Y. Sup. Ct. 1969) (noting that

“the client may discharge the attorney at any time with or without cause, while the lavyer may withdraw
only for good reason”). When the client discharges her attorney without cause, under New Y ork law,
the atorney is“entitled to recover compensation from the party measured by the fair and reasonable
vaue of the services rendered, whether they be more or less than the amount provided in the retainer

agreement executed by the party and his or her former attorney.” Cohen v. New York City Hedlth &

8 See Roper-Simpson’s Memorandum of Law, dated March 29, 2001 (“R.S. Mem.”) at 10
see also Post Hearing Memorandum of Law of Casilda Roper-Simpson, dated April 21, 2003 (“R.S.
Post-Tr. Br.”) a 9. Seediscusson infraat 139-44.
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Hosp. Corp., 2001 WL 262764, at *2. See also Cheng v. Modansky Leasing Co., Inc., 73N.Y.2d

at 457-58, 539 N.E.2d at 572, 541 N.Y.S.2d at 744.
However, if an atorney voluntarily withdraws from the case without cause, the charging lienis

subject to forfeiture. See People v. Keeffe, 50 N.Y.2d at 156, 405 N.E.2d at 1015, 428 N.Y.S.2d at

449. Thelaw isclear that when an attorney has been retained in alega matter, he “cannot abandon the

sarvice of his dient without judtifiable cause, and reasonable notice.” Tenney v. Berger, 93 N.Y. 524,

529 (1883). If he abandons the client prior to the termination of the proceeding “without just cause,”

the attorney forfeits the right to collect for servicesrendered. 1d. at 529. Seealso Allenv. Rivera®”

125 A.D.2d 278, 280, 509 N.Y.S.2d 48, 50 (2d Dep't 1986) (noting “[i]f the defendant’ s withdrawal
as counsd was unjustifiable, then he forfeited any right to recover damages for services rendered on the
basisof guantum meruit, and dso forfeited any retaining lien on thefile’).

Smilarly, if an atorney is terminated for misconduct, the charging lienisforfeited. Peoplev.

Keseffe, 50 N.Y.2d at 156, 405 N.E.2d at 1015, 428 N.Y.S.2d at 449; Dagny Magmt. Corp. v.

Oppenheim & Mdtzer, 199 A.D.2d at 712, 606 N.Y.S.2d at 338 (holding “‘[w]here the discharge is

for cause, [an] attorney has no right to compensation or aretaining lien, notwithstanding a specific

retainer agreement’”) (quoting Campagnolav. Mulholland, Minion & Roe, 76 N.Y .2d at 44, 555

N.E.2d at 614, 556 N.Y .S.2d at 242); Williamsv. Hertz Corp., 75 A.D.2d 766, 767, 427 N.Y .S.2d

8In Allen, the attorney sought to terminate his representation because he was “under a
misapprehension” of the amount of work that would be required in the case. The Second Department
found that there were issues of fact requiring atria asto whether the attorney’ s unilateral withdrawa
was prompted by his own financia concerns, which would effectively condtitute abandonment of his
client, or whether he withdrew, as he claimed, because of the client’'s misconduct. 125 A.D.2d at 279-
280, 509 N.Y.S.2d at 50.
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825 (1« Dep't 1980) (holding that “an attorney who is discharged for cause or misconduct has no right
to the payment of fees’). Among other things, counsd’s “interference with the client’ s right to settle
[can] condtitute]] misconduct sufficient to . . . warrant[] discharge for cause and forfeiture of itsfee”

Dagny Mgmt. Corp. v. Oppenheimer & Mdtzer, 199 A.D.2d at 713, 606 N.Y.S.2d at 339.88 The

burden rests with the client to demondirate that there was just cause to terminate the attorney-client

relationship. Casper v. Lew Lieberbaum & Co., Inc., 1999 WL 335334, at *6.

However, “atorneys who terminate the attorney-client relationship for just cause continue to be

entitled to enforce thar liens” Klen v. Eubank, 87 N.Y .2d at 462, 663 N.E.2d at 600, 640 N.Y .S.2d

at 444; see dso Kahn v. Kahn, 186 A.D.2d 719, 720, 588 N.Y.S.2d 658, 659 (2d Dep't 1992)

(noting that “[w]here an attorney’ swithdrawad from a case isjudtifiable, the attorney is entitled to

recover for services rendered on the basis of guantum meruit”); Schwartz v. Jones, 58 Misc.2d at 999,

297 N.Y.S.2d a 276 (holding that “an attorney is entitled to be paid when discharged without cause or
he withdraws with sufficient reason”). Even adisbarred lawyer has been held to be entitled to fees for
sarvices rendered prior to the disbarment, where the misconduct for which he was disbarred did not

relate to the case. See Schwartz v. Jones, 58 Misc.2d at 999, 297 N.Y.S.2d at 276 (citing Tiringer v.

Grafenecker, 38 Misc.2d 29, 30, 239 N.Y.S.2d 567 (2d Dep't 1962)).
Thisis because “[a]ttorney-client relationships frequently end because of persondity conflicts,

misundergtandings or differences of opinion having nothing to do with any impropriety by either the

8Although not specificaly argued by CN& S here, this Court notes that the various public
disclosures by T&F during the course of settlement negotiations in this case created problemsfor the
settlement process and prompted the issuance of a gag order when T& F refused to voluntarily refrain
from speaking to the press.
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client or thelawyer.” Klein v. Eubank, 87 N.Y.2d at 463, 663 N.E.2d at 601, 640 N.Y.S.2d at 445.

Indeed, in some ingtances, the attorney offers to withdraw “to avoid embarrassment, avert further
conflict, . . . or amply save the client from the discomfort of having to fire the attorney,” whilein other
cases, the client asks his attorney to withdraw. 1d. Where there is no evidence of misconduct, no
discharge for cause, and no “abandonment” by the attorney, the New Y ork Court of Appeals has held
that “[a] rule making the charging lien unavailable to atorneys who voluntarily withdraw would
introduce a strong economic deterrent” to the amicable settlement of these fee disputes and “rather than
encouraging attorneys to bow out gracioudy,” the rule would provide an incentive to the attorney to
stay onin order to protect hisright to fees. 87 N.Y.2d at 463-64, 663 N.E.2d at 601.

Under the Code of Professiona Responsihility,® “alawyer may withdraw from representing a
clientif ... [tlhedient. .. rendersit unreasonably difficult for the lawyer to carry out employment
effectively.” Disciplinary Rule (“D.R.”) 8§ 2-110(c)(2)(d), N.Y. Comp. CodesR. & Regs. tit. 22 §

1200.15.%° See aso Casper v. Lew Lieberbaum & Co., Inc., 1999 WL 335334, at *4. Where there

Isahigory of nonpayment by the client, see Gavano v. Gadvano, 193 A.D.2d 779, 780, 598 N.Y.S.2d

268, 269 (2d Dep't 1993), or where the client makes representation “ unreasonably difficult,” see

Bankers Trust Co. v. Hogan, 187 A.D.2d 305, 598 N.Y.S.2d 338, 339 (1st Dep’'t 1992), an order of

8 The Disciplinary Rules of the Code of Professional Responsibility have been jointly adopted
by the Appdlate Divisons of the State of New Y ork and are binding upon attorneys practicing in New
York. SeeN.Y. Comp. Codes R. & Regs,, tit. 22 88 603.2, 691.2, 806.2, 1022.7.

% A determination that awithdrawal is permissible for an attorney who has appeared on behalf
of aclient before a court is digtinct from afinding that any termination was or was not “for cause” for
purposes of that atorney’ s right to compensation. See, e.q., Casper v. Lew Lieberbaum & Co, Inc.,
1999 WL 335334, a *5 (granting motion to withdraw based on irreconcilable conflict but finding that
discharge was not “for cause” for purposes of fee determination).
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withdrawd is appropriate. See Mars Productions, Inc. v. U.S. Media Corp., 198 A.D.2d 175, 176,

603 N.Y.S.2d 487, 488 (1<t Dep't 1993). Thus, an attorney may properly withdraw from

representation if aclient fails to communicate with the attorney, see Furlow v. City of New York, No.

90 CV 3956, 1993 WL 88260, at *2 (S.D.N.Y. Mar. 22, 1993), or thereis “an irreconcilable conflict

between [the] attorney and client.” Generdle Bank, New Y ork Branch v. Wassd, No. 91 CV 1768,

1992 WL 42168, at *1 (S.D.N.Y. Feb. 24, 1992); see also Casper v. Lew Leiberbaum & Co., Inc.,

1999 WL 335334, at *5; Halmark Capita Corp. v. The Red Rose Collection, Inc., No. 96 CV 2839,

1997 WL 661146, at *3 (S.D.N.Y. Oct. 21, 1997); Cosgrove v. Fed. Home L oan Bank of New
York, No. 90 CV 6455, 1995 WL 600565, at *2 (S.D.N.Y. Oct. 12, 1995).

Irreconcilable differences between counsdl and his client based on the client’s behavior,
including “insults, lying, foul language, accusations of unprofessond behavior, lack of cooperation, and
falure to communicate,” have been found to condtitute a judtifiable basis for terminating the attorney-
client relationship, where the relationship has* so irretrievably broken down” that it cannot be repaired.

Casper v. Lew Lieberbaum & Co., Inc., 1999 WL 335334, at *2. See ds0 Itar-Tass Russian News

Agency v. Russan Kurier, Inc., No. 95 CV 2144, 1999 WL 58680, at *2 (S.D.N.Y. Feb. 4, 1999)

(halding that a*“breskdown in communication between [counsd and client] plainly condtitutes just cause
for withdrawd”).

Withdrawd under therulesis dso permissbleif the “client renders it unreasonably difficult for
the lawyer to carry out employment effectively,” by hiring new or additiond counsd who interferes with

the Strategies of the origind atorney. Joseph Brenner Assocs., Inc., v. Starmaker Entm't, Inc., 82

F.3d 55, 57 (2d Cir. 1996) (citing N.Y. Comp. Codes R. & Regs,, tit. 22, § 1200.15(c)(2)(iv)) and
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finding withdrawal judtified where theinitid attorney perceived new counsd’ s posdition to be that of a
“‘back-seat driver’”). In Lasser v. Nassau Community College, the origind attorney was required by
his client to get approva for dl actionsin the case from another attorney. 91 A.D.2d 973, 974, 457
N.Y.S.2d 343 (2d Dep't 1983). The court found that “[s|uch arequirement . . . was tantamount to
being superseded by ancther attorney,” and held that the attorney’ s fee should be determined at the
concluson of thelitigation. 1d. See also Goldman v. Rafel Edates, Inc., 269 A.D. 647, 648-49, 58
N.Y.S.2d 168, 170-71 (1t Dep't 1945) (finding withdrawal justified where the client “manifested a
lack of confidence in [his attorney] by having another attorney supersede him in related matters,” and
holding that withdrawa under these circumstances did not amount to aforfeiture of hisretaining lien).

Smilaly, in Tenney v. Berger, the client retained counse in reference to the probate of the will

of Corndlius Vanderbilt. 93 N.Y. a 526. Theresfter, the client, without consulting the first attorney,
hired another atorney and placed the first attorney in a subordinate position to the newcomer. 1d. at
530-31. The court noted firgt that:

The client would certainly have no right, againgt the protest of the

attorney, to introduce as counsdl in the case a person of bad

character, or of much inferior standing and learning - - one not capable

of giving discreet or able advice. It would humiliate an atorney to sit
down to thetria of a cause, and see his case ruined by the

mismanagement of counsd.
Id. a 530. The court continued by noting that since the relationship between attorney and co-counsel
isof “addicate and confidentia nature,” “professond etiquette’ suggests that the client should consult
with the atorney so he can withdraw if he does not wish to associate with new counsd. 1d. Thus if
new counse or additiona counsd interferes with an atorney’ s litigation strategy, that may be ajudtified

bassfor withdrawd. See Mars Productions, Inc. v. U.S. Media Corp., 198 A.D.2d at 176, 603
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N.Y.S.2d at 488 (citing Lasser v. Nassau Community College, 91 A.D.2d at 974, 475 N.Y.S.2d at

343).

(2) Application

CN& S contend that T& F forfeited their right to claim fees when they withdrew from
representing Louima and left the meeting of lawyers on January 23, 1998, after teling Louima they
“quit.” T&F contend that they were fired by Louimaor at the very least forced out in large measure by
the actions of CN& S to discredit T& F and to drive awedge between T& F and Louima.

Although the parties dispute exactly what was said at the find meeting of counse on January
23, 1998, this Court, having considered dl the evidence credits the testimony of Louima that he told
T&F that he was giving them one last chance to listen to hisingtructions and to stop spesking to the
press without his authorization. (L. Tr. a 39-40). Despite Mr. Neufdd' s alleged statement to the
pressthat T&F were “discharged” (Ex. 17), this Court credits the testimony of Mr. Scheck, Mr.
Rubengtein, Mr. Neufeld and Mr. Cochran that when Thomas and Figeroux left the office that day after
mesting privately with Louima, they announced that they were quitting. (S. Tr. | & 102; R. Tr. at 53;
N. Tr. 1 a 106; C. Tr. | a 230). Moreover, while Roper-Simpson testified that Louima essentialy
forced T&F to choose between resigning or being fired, she was dso the only witnessto testify that the
meseting was at Rubengtein’s offices rather than those of CN& S. This factor, in addition to her
conflicting testimony in other areas (see discussion infraat 139-44), leads this Court to discount her
testimony in thisregard. In sum, this Court finds, based on the credible evidence, that Louimadid not

fire T&F at that time but rather gave them one more chance to conform their behavior to his desire that
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al discussons with the press be cleared through him firg.

T&F contend, however, that even if they said they were “ quitting,” they werein redlity forced
off the case by CN& S efforts to dienate them from Louima. T& F argue that Louima s belief that they
were the source of the lesk of the retraction of the Guiliani time statement was not only unjustified but
was fostered by CN& Sin an effort to have T& F removed from the case. T&F not only deny that
Figeroux was the source of the January 20, 1998 Village Voice article that precipitated the January
23rd meeting, but they aso argue that the article itsalf provides no basis to believe that Figeroux spoke
to the press about thisissue at that time. Specificdly, the article describes its source of information
regarding Louima' s retraction of the Giuliani time statement as a“federd investigator” (Ex. 53 at 1-2),
and, according to T&F, the statement attributed to Figeroux reflects his knowledge of the incident as of
August 1997 a atime when he was “fredy” communicating with the press and before Scheck’s
investigation had reveded that the Giuliani time statement originated not from Louima but from his
brother, Jonas. (T&F Post-Tr. Br. at 32-33). T&F assert that CN& S ddliberately misread the article
and encouraged Louimato believe that the information was lesked by Figeroux in violation of Louima's
explictindructions. (1d.)

Apart from the fact that there is no evidence in the record to suggest that CN& S were
respongible for the concluson reached by Louima, it is not necessary for this Court to determine
whether or not Figeroux was the source of the legks to the press regarding Louima s retraction of the
Giuliani time satement. Certainly, Louima had warned the lawyers many times long before the press
reports in November, December and January that they were to clear press satements with him firs.

There was sufficient evidence for a reasonable person in Louima’ s position to conclude that T& F may
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have been responsble for leaking the story about the retraction of the Giuliani time remark. Not only
did both Thomas and Figeroux have a previous relationship with Peter Nodl (see F. Tr. | a 219;
Thomas Tr. a 77), but Figeroux had previoudy spoken to him extensvely (F. Tr. | a 219), and there
were references to both their names in numerous articles as sources of what were clearly protected
client secrets. (See, e.q., Exs. 27, 30). Indeed, Ms. PAmer believed that T& F were the source of the
leak asto the retraction of the Giuliani time statement. (P. Tr. a 30).

More important, however, while the prior leaks by T&F, coupled with ther refusa to abide by
Louima s press ingtructions and cooperate with co-counsel in pursuing the Louimas' case, would have
warranted a discharge for cause, this Court finds that Louima did not fire them on January 23, 1998.
Despite the continued leaks to the press and Louima s suspicion that T& F were responsible for those
leaks, Louima nevertheless gave T& F one more chance to act in accordance with his ingtructions and
remain as counsd inthe case. Instead, T& F rgected those conditions and withdrew from further
representation of the Louimas. This does not end this Court’ sinquiry, however. While CN& S
contend that T& F withdrew without cause, essentialy abandoning their client, T& F contend, on the
other hand, that their withdrawa was justified by CN&S' other conduct and that, in essence, they were
congtructively discharged.

Among other things, T& F contend that CN& S ddliberately dienated Louimafrom T&F by
criticizing T&F not only with respect to the press leaks but on other grounds aswell. In support of this
clam, T&F contend that CN& S undermined their relationship with Louima by criticizing the adequacy
of the monetary demand in the origina Notice of Claim filed prior to CN& S’ entry into the case. (F. Tr.

[l a 18; R.S. Tr. | at 144-45; but cf. N. Tr. | at 62; C. Tr. 28-31). However, the origina Notice of
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Clam was sgned only by Rubengtein. (Ex. 3). T&F did not sign the first Notice, only the second.
(Ex. 4). Moreover, thereis no evidence to support the claim that CN& S advocated for a higher
amount or criticized T& F to Louima regarding the amount of the clam. Although Roper-Smpson
testified that Cochran complained about the amount, she thought he “was sort of putting down Mr.
Rubengtein” (R.S. Tr. | a 144-45), and Rubengtein testified that he was in fact in favor of increasing
the amount. (R. Tr. a 70). In any case, whatever criticism there may have been regarding the amounts
requested in the Notices of Claim, the Amended Notice of Claim was filed on November 4, 1997,
more than two months prior to T&F s withdrawa and clearly was not a precipitating factor that led to
their resgnation.

T&F dso point to Neufdd' stestimony that he had formed a negative impression of T&F even
prior to Sgning the fee splitting agreement in November 1997, and that he “may” have shared that
opinion with other members of the bar. (N. Tr. Il a 156-57). Neufeld further testified that he may
have shared these views with Louima on occasions where T& F were not present. (N. Tr. |1 at 264-
65). Apart from this possible statement by Neufeld, which he may or may not have shared with
Louima, T&F can point to no other examples of negative statements by any of the CN& S attorneys to
Louimaor anyone ese about T&F. By contrast, the testimony is replete with examples of negative and
even anti-Semitic comments made by T& F about CN& S and the Rubengtein firm. (See, e.q., S. Tr. |
at 34-35; L. Tr. at 28-30; C. Tr. | at 204; R.S. Tr. Il at 30-32; Ex. 84).

Fndly, T&F cite Scheck’ s investigation of the origin of the Giuliani time statement, arguing that
CN& S atempted to place the blame on Figeroux for this statement, further dienating Louimafrom

T&F. However, the testimony before this Court revealed no evidence that Scheck’ s investigation was
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biased in any way. Contrary to T&F sclams, this Court finds that Scheck conducted his investigation
in arestrained and careful fashion; Scheck was not biased as T& F attempt to assert. In thefirst place,
the Scheck investigation was instigated by the government based on Louima s voluntary revelation that
the statement was never made by his abusers. Ms. PAmer testified that when she asked Scheck to
conduct the investigation, she did not want T&F informed. (P. Tr. a 42). Moreover, apart from Ms.
Pamer’ s views, there was clearly areason to suspect that Figeroux was involved with the creation of
the Giuliani time statement since he was the first person to repest it publicly. Nevertheess, rather than
immediately accusng Figeroux, Scheck interviewed other potentid sourcesfirgt, findly determining that
the Laurents were the source and that Figeroux’ sinvolvement was limited to afailure to verify the
accuracy of the statement with his client before disseminating it to the press. In thisregard, CN& S and
the government were justified in being critical of Figeroux’s actions.

Roper-Simpson aso appears to contend that another reason T& F felt forced to withdraw was
CN&S reease of information to the press blaming Figeroux for inventing the Guiliani time statement.
Although she could not be specific asto the date,** Roper-Simpson described a meeting which she
atended in Rubengtein’ s office where she, Figeroux, Cochran, Neufeld, Scheck, Rubenstein and
Rynecki were present; Louimawas in the room next door a thetime. (R.S. Tr. | a 89-90). At this
meseting, Roper-Smpson clams that Scheck was “blaming [Figeroux] for the Guiliani time satement.”

(Id. a 89). Cochran dlegedly told the lawyers that according to Louima, Figeroux had told Louimathe

9IMr. Scheck testified that the meeting a which he addressed the Guiliani time statement with
Figeroux was sometime before Christmas 1997 (S. Tr. | a 84), which was severd weeks before the
firg printed articles discussing Louima s retraction of the Guiliani time statement appeared in the Daly
News and The New Y ork Times on January 15, 1998. (See Exs. 35, 36).
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Guiliani time statement, to which Roper-Simpson responded and told the lawyers: “Mr. Louimaisa
liar. 1t didn't heppen that way. And honestly, heisapieceof s [referring to Louima).” (Id. at 90,
93). According to Roper-Simpson, the next day, she received a phone cal from Thomas, informing
her that 1010 WINS was reporting that Figeroux was being accused of coming up with the Guiliani
time statement. (Id. at 90-92, 151-154; R.S. Tr. Il at 159-160). However, later in her testimony,
Roper-Simpson changed her account, stating that she heard this report on the radio after The Village
Voice article dated January 20, 1998 wasreleased. (R.S. Tr. | a 154; Ex. 53). Apart from the
absence of any evidence to corroborate Roper-Simpson’s claims regarding the 1010 WINS report,
none of the printed articles blame Figeroux for making up the phrase, nor do any of these articles
atribute any such accusationsto CN&S. (Exs. 35, 36, 53).

Given the lack of any evidence to corroborate Roper-Simpson’s claim about the aleged 1010
WINS report, the Court finds no basis to believe that CN& S lesked information to the press blaming
Figeroux for the Guiliani time statement, and thus this aleged misconduct on the part of CN& S would
not justify T&F swithdrawa from the case.®2

Having thoroughly examined the record, this Court does not find any credible evidence to
support T&F sclam that CN& S were engaged in a concerted effort to dienate Louimafrom T&F.
Although T&F could perhaps argue that their withdrawa was justified by Louima s decison to hire
CN& S asnew counsdl, and T& F s sense that they were being superseded by these new attorneys, see

Joseph Brenner Assocs,, Inc. v. Starmaker Entertainment, Inc., 82 F.3d at 57; Goldman v. Rafd

92The Court dso notes that it was not until her testimony in the fee proceeding that Roper-
Simpson ever raised thisclam. (R.S. Tr. Il at 167).
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Edtates, Inc., 26 A.D. at 648-49, 58 N.Y.S.2d at 170-71, here they entered into afee sharing
agreement with the new attorneys, agreed that Thomas would be the “lead” attorney for purposes of
public perception, and acquiesced in the relationship, working with the new attorneys for more than
four months before withdrawing from the case. Moreover, gpart from CN&S' falure to inform and
include T&F in the Tacopina meetings®® thereis no credible evidence to suggest that CN& Sinterfered

with T& F s drategies on how to litigate the case.  See Joseph Brenner Assocs., Inc. v. Starmaker

Entertainment, Inc., 82 F.3d a 57. Rather, the evidence clearly demongtrates that it was Louimawho

interfered with T& F s drategy to litigate the case in the press, indituting a requirement that T& F clear
press satements with him. This Court further finds, based on Ms. PAmer’ s testimony and the
testimony of Mr. Neufeld and Mr. Scheck, which this Court credits, that the CN& S lawyers made an
effort, despite the overt hogtility shown by T&F, to forge aworking relationship that would benefit the
Louimas. Neufeld clearly made an effort to consult with T&F regarding Louima s treatment, the hiring
of experts, the retention of the Waker Investigative Agency and various contacts with organizations thet
might provide assstance to the pattern and practice investigation. Smilarly, Figeroux origindly
participated with Scheck in representing Louimain the course of Louima s dedings with the
government and worked with Scheck and on his own in dedling with the various witnesses who were
friends and family members of the Louimas.

At some point dong the way, however, there was clearly a breakdown in the relaionship.

%To the extent that T& F attempt to argue that CN& S failure to inform them of the Tacopina
meetingsin violation of the retainer agreement was a bass for justifying their withdrawd, this Court
findsthat T&F did not become aware of the Tacopina meetings until long after the January 23, 1998
termination and thus, the Tacopina meetings could not have been considered by T& F at the time they
withdrew as counsd. (Seediscussion infraat 173-74).
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Fgeroux stopped attending the debriefing sessions with the government, and the hodtility felt by T&F
toward the other lawyers, which was s0 evident during the meeting a which the lgp-top incident
occurred, began to be discussed in the press. (See, e.q., Exs. 27, 30). Theincreasing deterioration of
the relationship between counsdl culminated in zthe investigation by Scheck of the origin of the Giuliani
time Statement.

Thereis no question that, by January 23, 1998, the relationship between T&F and Louimaand
the other attorneys had “ so irretrievably broken down” that it wasimpossible for CN& S and T&F to

work together as a cohesiveteam. Casper v. Lew Liberbaum & Co., 1999 WL 335334, at * 2.

While, asthe Court of Appeds stated in Klein v. Eubank, “persondity conflicts, misunderstandings,

[and] differences of opinion,” may sometimesjudtify an atorney’ swithdrawa, 87 N.Y .2d at 463, 663
N.E.2d at 601, 640 N.Y.S.2d at 445, here the conflict was dmost entirely attributable to the conduct
of T&F. Inaddition to repeatedly lesking information to the press, including comments highly critical of
Louima sfamily (see, e.q., Exs. 27, 30), Thomas and Figeroux had increasingly refused to cooperate
with CN& S, thereby impeding the progress of Louima' s lawsuit. T&F s attitude toward their co-
counsel was exemplified by their conduct during the “laptop incident,” when they were overtly hogtile
toward the other attorneys. T&F s conduct at this meeting was indicative of their behavior from the
beginning of ther joint representation of Louima

Therefore, while by January 23, 1998 the relationship between T& F and CN& S had soured,
and T&F had lost the trust of their client, these circumstances had been caused in large measure by
T&F sconduct. Thus, T&F cannot rely on the poor state of their relationship with co-counsd to justify

their departure. Good cause to terminate the attorney-client relationship cannot be provided by the
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misconduct of the attorney. While Louimawould have had good cause to terminate T& F on January
23, 1998, their withdrawal in advance of termination does not savage their right to compensation.
Therefore, this Court respectfully recommends that T& F be denied any share of feesin this litigation.
However, if the didtrict court disagrees with this Court’ s finding that T& F withdrew from further
representation of the Louimas, or that such withdrawal was without good cause, then, as st forth
below, T&F would be entitled to an award of fees. In order to assst the digtrict court in its andysis,

this Court will set forth, in the dternative, the bass for and amount of such an award.

D. Misconduct by T&F

In addition to arguing that T& F are not entitled to share in the legd fees due to their withdrawa
without cause, CN& S dso contend that T& F forfeited any right to fees because they violated the rule
of client confidentidity as set forth in D.R. 4-101, by disseminating client confidences and secrets both

before and after they ceased their representation of the Louimas. (CN& S Post-Tr. Br. at 113-114).

(1) Standing

In response, T& F and Roper-Simpson contend first that CN& S have no standing to raise the
issue of T&F saleged breach of the Disciplinary Rules. Citing the Restatement (Third) Law Governing
Lawyers 8 6, T& F argue that “[t]actical deployment of the disciplinary rules. . . ishighly disfavored,”
and the fact that a disciplinary rule may provide a basis for sanctions againgt an attorney “*does not
imply that an antagonist in a collateral proceeding or transaction has standing to seek enforcement of the

Rule’” (T&F Mem. at 53 (quoting Restatement (Third) Law Governing Lawyers 8 6)). Therefore,
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T&F contend that CN& S have no standing to seek a reduction in fees based on purported breaches of
the ethical dutiesowed by T&F to Louima. (T&F Post-Tr. Br. a 55).

None of the parties have identified any case law directly on point deding with afee dispute
between atorneys who are signatories to a fee-splitting contingency fee agreement where one attorney
Isaccused of ethical violations. The cases cited by T&F for the proposition that only the client has a
right to assert a clam based on an dleged violation of the disciplinary rules are ingppodte. See, e.q.,

[tar-Tass Russian News Agency v. Russan Kurier, Inc., 1999 WL 58680, at *9 (holding that co-

plantiffswho are not lidble for atorneys fees could not move for sanctions againgt plaintiff’s counsd
for aviolation of the Disciplinary Rule governing fee splitting since co-plaintiff had not been damaged by

the fee salitting arrangement); Heard v. Bonneville Billing & Callections, 216 F.3d 1087 (table) (10th

Cir. 2000) (holding that plaintiff lacked standing to challenge a fee splitting arrangement between

defendant and defendant’ s counsdl); Pepe & Hazard v. Jones, 33 Conn. L. Rptr. 72, 77 (Conn. Super.

Ct. 2002) (excluding testimony of legd ethics expert in dispute between former law partners).

None of these cases dedl with a dispute such as the one here, where the Louimas executed a
retainer agreement dated November 3, 1997 with dl of the attorneys* providing that the various
attorneys would be entitled to share a one-third legd fee resulting from the joint efforts of dl the
atorneys. (Ex. 2). Inthisagreement, the clients agreed to joint representation by the attorneys, and
agreed to a contingency fee of one-third to be divided equaly between the firms of CN& S, Rubengtein
& Rynecki, and T&F. (1d.)

Under the Disciplinary Rules, the division of the one-third fee portion is expresdy |eft to the

%Roper-Simpson was not a party to this agreement.
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atorneysto decide. See D.R. 2-107(A)(1), N.Y. Comp. CodesR. & Regs,, tit. 22 § 1200.12
(requiring only that the client be informed and * consent[] to the employment of the other lawyer after a

full disclosure that adivison of feeswill be made’); see dso Carter v. Katz, Shanddll, Katz &

Erasmous, 120 Misc.2d 1009, 1018, 605 N.Y.S.2d 991, 997 (N.Y. Sup. Ct. 1983) (holding that “[&]
client ismply to be made aware that another atorney is. . . representing her. . .. Any further
elaboration or specificity regarding the exact arrangement between the collaborating attorneysis not
ethically mandated by [D.R. 2-107]").

Clearly, the Louimas could eedlly file an application with this Court seeking to have T&F's
share of the fees forfeited based on the very same breaches of the Disciplinary Rules that were
examined in thisfee proceeding. In this case, CN& S and the Rubengtein firm essentidly stand in the
shoes of the Louimas in assarting that T& F sviolations of their ethical obligationsto their clients were
aufficiently egregious to warrant forfeiture of T& F sright to ashare of thefees. To hold otherwise
would mean that an attorney who agrees to split a contingency fee with another attorney could blatantly
commit untold breaches of the ethical rulesto the detriment of the client or withdraw without cause and
rest on his laurds while the remaining atorney labors successfully on behdf of the client. If the
remaining attorney had no standing to raise these issues of breach in the context of afee sharing
agreement, he would have no recourse to object when the breaching attorney demanded his equa
share of thefee. While T&F is correct that, in the absence of the fee splitting agreement among
counsd, any feesforfeited by T& F would be returned to the client, here T& F s violations do not vitiate
the agreement that the Louimas have with their other counsdl.  Collectively, the attorneys are il

entitled to recaive one-third of the tota settlement, and any portion of the fees forfeited by T& F would
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dill be considered to be part of the fee amount to be divided among the remaining counsel. Thus,
based on the equities, and the absence of any authority to the contrary, this Court concludes that
CN& S have standing to raise dleged ethica breaches by T&F that would otherwise be asserted by the

Louimas in the absence of the fee-sharing agreement. (See, e.q. Ex. 2; see also Ex. 60).

(2) Confidences and Secrets

It iswell established that “the role of alawyer visavisthe interests of his client is categorized as

that of fiduciary trustee” Condrenv. Grace, 783 F. Supp. 178, 182 (S.D.N.Y. 1992) (citing Cinema

5Ltd. v. Cinerama, Inc., 528 F.2d 1384, 1386 (2d Cir. 1976)). See also Hafter v. Farkas, 498 F.2d

587, 589 (2d Cir. 1974). Thisrelationship of trust requires an attorney “to exercise the highest degree

of good faith, honesty, integrity, fairness and fiddity,” Condren v. Grace, 783 F. Supp. at 182, and

“precludes the attorney from having persond interests antagonigtic to those of hisdient.” 1d.

D.R. 4-101(B) providesthat alawyer shdl not reved a*confidence’ or “secret” of aclient, or
use a confidence or secret of his client to the disadvantage of the client or to provide an advantage to
himself, except under certain limited circumstances. D.R. 4-101(B), N.Y. Comp. CodesR. & Regs,
tit. 22 8§ 1200.19. D.R. 4-101(A) defines“‘[clonfidence’ [as] information protected by the attorney-
client privilege under applicable law, and ‘secret’ refers to other information gained in the professond
relaionship that the client has requested be held inviolate or the disclosure of which would be
embarrassing or would likely to be detrimentd to the client.” D.R. 4-101(A), N.Y. Comp. CodesR.

& Regs, tit. 22 §1200.19. Asone court noted: “The confidentiality rule applies not merely to matters

communicated in confidence by the client but aso to dl information relaing to the representation,
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whatever itssource. A lawyer may not disclose such information except as authorized or required by

the Rules of Professonal Conduct or other law.” Fird Fed. Savings & Loan Ass n of Pittsburgh v.

Oppenheim, Appd, Dixon & Co., 110 F.R.D. 557, 564 n.12 (S.D.N.Y. 1986).

It isclear that alawyer “should not use information acquired in the course of the representation
of adlient to the disadvantage of the client” nor should the lawvyer use such information for hisown
purposes “except with the consent of his client after full disclosure.” Ethical Congderation (“E.C.”) 4-5.
Moreover, thereis ardated Disciplinary Rule which prohibits an atorney in acivil matter from
“mak[ing] an extrgudiciad statement that a reasonable person would expect to be disseminated by
means of public communication if the lawvyer knows or reasonably should know that it will have a
subgtantia likeihood of materidly prgudicing an adjudicative proceeding in that matter.” D.R. 7-
107(A), N.Y. Comp. CodesR. & Regs,, tit. 22 § 1200.38.

This obligation to protect a client’s confidences and secrets continues even after the attorney-
client relationship hasterminated. See E.C. 4-6. “Attorneys owe continuing duties of both
confidentidity and loydty to their former dients. . . . [and] [t]he Code of Professond Responghbility
Imposes a continuing obligation on attorneys to protect their clients' confidences and secrets” Brown

& Williamson v. Chedey, No. 01 CV 117050, 2002 WL 31940719, at *1 (N.Y. Sup. Ct. Dec. 18,

2002) (citation omitted). D.R. 2-110(A)(2) provides that where withdrawa from representation is
permitted, alawyer must take dl reasonably foreseeable steps to prevent post-withdrawa prejudice to
theclient. D.R. 2-110(A)(2), N.Y. Comp. CodesR. & Regs, tit. 22 § 1200.15. Thus, even after the
representation of aclient has ceased, an attorney may not reved information confided by the former

client to the client’ s disadvantage. Brown & Williamson v. Chedey, 2002 WL 31940719, at * 1.

125



CN& S contend that T& F made numerous public disclosures of secrets and confidences of
Louimawithout his approva and contrary to his express orders, in violation of these Disciplinary Rules.

Asaconsequence, CN& S argue that T& F have forfeited their right to any feesin this action.

(@ TheDisclosures of Client Secrets

T&F argue that there is no evidence that there were any disclosures of Louima secrets that
violated Louimad s ingructions, ether prior to January 1998 or during the eventsimmediady prior to
the cessation of T&F srepresentation. T& F further argue that to the extent Thomas or Figeroux made
satements after the attorney-client relationship ended, those disclosures were permitted by DR 4-
101(C)(4).

Basad on the newspaper articles offered into evidence by CN& S, this Court finds there are
numerous instances in which either Thomas or Figeroux is quoted relating information about the case
that congtitutes client secrets. These disclosures were not authorized by Louima. Indeed, it is clear that
Louimaingtructed the attorneys early on not to speak to the mediawithout his gpprovd. (C. Tr. . a
197; L. Tr. a 26-28). Moreover, Figeroux conceded that T& F was “talking to the media throughout,”
without specific permission from Louima. (F. Tr. | a 197).

Perhaps the quintessentid example of a press communication in violation of an attorney’s ethica
obligations under D.R. 4-101(B) was Figeroux’ s satements to Ms. Brenner which gppear in the
December 1997 issue of Vanity Fair. Based on the testimony before this Court, this Court finds that
these statements were made at a time when Louima had made it clear that dl press contacts must be

cleared through him. Indeed, Figeroux conceded that he did not have permission to spesk to the press
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in connection with his Vanity Fair interview. (F. Tr. | a 197). It dso cannot be disputed that many of
the things reveded in the article qudify as client secrets. Figeroux, when questioned about this article,
conceded as much. While Figeroux did not deny making these statements - - he smply could not recall
If he made them - - (id. at 206-10), there is no possible justification for some of the things he said,
including cdling the Louima family “diseased” and telling the reporter that ““[i]t isdl aout money where
thisfamily is concerned.”” (Ex. 27). Not only are these disclosures a blatant violation of D.R. 4-
101(B), but they are dso aviolaion of D.R. 7-107(A) in that they are extrgudicid statements made
publicly and to the press that had a substantid likelihood of prgjudicing the crimind proceedings. These
satements raised questions about Louima’ s motives and, consequently, created credibility problems for
Louima

With respect to the press statements made by T& F after they ceased to represent Louima, the
mgority of these statements were purportedly made by Thomas, including comments that Louima's
case was being handled “‘ as a case about money’” (F. Tr. Il a 21; Ex. 16), his statement that Cochran
“‘has aggnificant amount of baggage” and suffers from the perception that heis“‘in some ways
dishonest’” (EX. 17), and Thomas “fear| ] that Cochran’s team will not take the high road.” (F. Tr. I
a 42; Ex. 31). Perhgps most disturbing is the quote by Thomas that T& F resigned because “Neufeld
was behind an attempt to prevent [T&F| from condemning ‘unethical behavior’ by the O.J. Smpson
‘dream team[,]’” thereby suggesting that unethica behavior by CN& S had in fact occurred. (EXx. 19).

Although Figeroux claimed to have had no knowledge of what Thomas was saying to the press
(F. Tr. Il a 6, 36), and Thomas unfortunately is deceased and therefore unable to deny making these

satements, it is undisputed that no retraction of these or any other statements attributed to either
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Thomas or Figeroux ever gppeared in print. Nor do T& F assert that these statements were authorized
by Louima Clearly, these gatements fal within the prohibition embodied in the Disciplinary Rules. In
fact, even Mr. Figeroux conceded that these statements constituted protected client secrets. (F. Tr. I

at 18-19, 21-22, 25, 27, 40-47).

(b) Judificationsfor Disclosures

In arguing that the disclosuresin this case were warranted, T&F rely on D.R. 4-101(C)(4),
which authorizes an attorney to reved “[clonfidences or secrets necessary to establish or collect the
lawvyer’ s fee or to defend the lawyer . . . againgt an accusation of wrongful conduct.” D.R. 4-
101(C)(4), N.Y. Comp. CodesR. & Regs, tit. 22 § 1200.19. This Rule recognizesthe principle, long
accepted by the common law, that alawyer has the right to disregard the privilege of a current or
former client and to disclose otherwise protected confidences when suing the client to collect afee.

See Nakasian v. Incontrade, Inc., 409 F. Supp. 1220, 1224 (S.D.N.Y. 1976). The rationale behind

judtifying the invasion of the privilege was that “it would be a* manifest injustice to ‘permit [] aclient to

use the privilege to his attorney’ s disadvantage.”” First Fed. Savings & Loan of Pittsburgh v.

Oppenheim, Appd, Dixon & Co., 110 F.R.D. a 561 (quoting Levine, Sdlf-Interest or Saf-Defense:

Lawyer Digegard of the Attorney-Client Privilege for Profit & Protection, 5 Hofstra L. Rev. 783, 793

(2977)).
The other Stuation in which disclosure has traditiondly been judtified is when the atorney is

caled upon to defend himsdlf in a suit for mapractice, see, e.q., Finger Lakes Plumbing & Hesting,

Inc.,v. O'Del, 101 A.D.2d 1008, 476 N.Y.S.2d 670, 671 (4th Dep’'t 1984), or where his
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competence is chdlenged by his client asin aclam of ineffective assstance of counse by a convicted

crimind defendant. See, e.g., United States ex rel Richardson v. McMann, 408 F.2d 48, 53-54 (2d

Cir. 1969), vac. on other grounds, 397 U.S. 759 (1970). The rationae behind allowing disclosurein

this type of afactud digpute between a dient and his attorney isthat “[t]o the extent that the client
initiates the dispute, he can be said to have put in issue his communication with his atorney and thus

waived hisright to the protection of the privilege” First Fed. Savings & Loan Ass n. of Pittsburgh v.

Oppenheim, Appel, Dixon & Co., 110 F.R.D. at 561 (citing cases); see also Meyerhofer v. Empire

Fire & MarineIns. Co., 497 F.2d 1190, 1194-95 (2d Cir.), cert. denied, 419 U.S. 998 (1974)

(finding that attorney had right to disclose dlient confidences to defend himsdlf in civil suit).
Disciplinary Rule 4-101(C)(4) is broader than the common law in that it dedls not only with
confidentid attorney client communications but secretsaswell. D.R. 4-101(C)(4), N.Y. Comp. Codes

R. & Regs,, tit. 22 § 1200.19; see also Fird Fed. Savings & Loan Ass n of Pittsburgh v. Oppenheim,

Appd., Dixon & Co., 110 F.R.D. a 563. Under the Rule, courts have held that even where an

attorney’ s conduct is not directly chalenged by his client, that attorney may disclose privileged

information if necessary to defend himsdlf againg crimind charges, see, e.q., United Statesv. Amrep

Corp., 418 F. Supp. 473, 474 (S.D.N.Y. 1976) (permitting disclosure where attorney is defendant);

Application of Friend, 411 F. Supp. 776, 777 (S.D.N.Y. 1975) (permitting attorney to produce

privileged documents to grand jury), or in the context of a civil proceeding where the attorney is being

sued by someone other than hisclient. See, e.q., Rosenv. Nat'l Labor Relations Bd., 735 F.2d 564,

576 (D.C. Cir. 1984); Meyerhofer v. Empire Fire & MarineIns. Co., 497 F.2d at 1194-95.

In Meyerhofer v. Empire Fire & Marine Insurance Co., the attorney, who had represented an
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Insurance company in a public offering, was named as a defendant in a securities fraud class action.
497 F.2d at 1192-93. To demongtrate hisinnocence in the aleged fraudulent conduct, the attorney
provided an affidavit to plaintiffs counsd disclosing certain dient secrets and confidences which led
plaintiffs to drop their claims against the attorney. 497 F.2d at 1194-96. The Second Circuit, in
concluding that the attorney’ s disclosures were justified under the circumstances, Sated:

The charge, of knowing participation in thefiling of a

fase and mideading regitration satement, was a

seriousone. The complaint dleged violation of crimind

datutes and civil liability computable a over four million

dallars. ... Under these circumstances [the attorney]

had the right to make an appropriate disclosure with

respect to hisrole in the public offering.
Id. The Court of Appeds, however, affirmed the lower court’s order barring the attorney from
disclosng any “materid information” relating to hisrole in the transaction except a trid or during the
course of discovery inthecase. 1d. at 1196.

In First Fed. Savings & Loan of Pittsburgh v. Oppenhem, Appdl, Dixon & Co., the court was

asked to resolve the propriety of disclosures by the former general counsd of Comark, a securities
deder, in asuit brought by customers of Comark againgt Oppenheim, Appd, Dixon & Co., Comark’s
former auditors. 110 F.R.D. at 558-59. In consdering whether an attorney who is named as athird
party defendant in acivil proceeding has the right to invoke the “ self defensg” exception to the rule even
when not sued by his own dlient, the court expresdy recognized three reasons for an exception to the
privilege under such circumstances, but made it clear that certain “procedura and substantive

[limitationg] . . . must be placed on itsinvocation.” 110 F.R.D. at 566.
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Firg, if an atorney is sued for dleged misconduct in
representing aclient, it is self-evident that he has a
compelling interest in being adle to defend himself.
Second, that interest may well outweigh the interest of
the dient in maintaining the confidentidity of his
communications, particularly if disclosure of those
communications will not imperil the legd interests of the
client. ... Third, such disclosure will serve the truth
finding function of the litigation process, and isthus
conggtent with the generd principle of narrowly
condruing evidentiary privileges.

Id. at 565.

(c) T&F sDisclosuresto the Press Were Not Warranted

With respect to the press statements made prior to January 1998, T& F contend that these
satements were made prior to the time that Louima had issued hisingructionsto clear dl Satements
with him, and thus “cannot be relied upon to establish aviolation of the duty to maintain client secrets.”
(T&F Post-Tr. Br. a 59). T&F specificdly refer to the December 1997 Vanity Fair article, which
T&F contend contains only statements made by them “*the Friday before Labor Day’” or “August 29,”
prior to Louima s firg press ingruction, which they assert occurred “in or after September 1997.” (1d.
a 59, n.30). Inaddition, T&F contend that none of the press statements made prior to January 1998
divulged protected client secrets.

While this Court does not agree that Louima sfirst pressingruction was not given until
September 1997, in any event, T& F had an independent obligation to preserve their client’s
confidences and secrets even in the absence of any ingtruction from Louima.  D.R. 4-101(C) does not
require the client to request confidentidity as a prerequiste for the gpplication of the Rule. The

obligation to maintain a client’s confidences and secrets is imposed automaticaly, and whileit can be
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waived by the client, this Court finds that no such waiver occurred here. Indeed, T&F s disclosures
prior to January 1998, which included statements denigrating Louima s family (see Ex. 27), violated
T&F sobligation to maintain dlient confidentidity.

T&F atempt to judtify their public statements made after January 1998 by claming that they
were “made to explain the firm’s departure from the case, and defend [the attorneys] againgt the public
charge that [they] had been fired because of Figeroux’s complicity in inventing the ‘ Giuliani time
remark.” (T&F Post-Tr. Br. at 61). T&F further contend in their Memorandum of Law that an
accusation of misconduct need not be made in the form of alawsuit or disciplinary proceeding in order
to justify aresponse under subdivison (C)(4) of D.R. 4-101. (T&F Podt-Tr. Br. a 62).

The cases cited by T&F, however, prove the opposite and clearly establish that the Disciplinary
Rules do not permit an attorney to reved client secretsto the press in the absence of adisciplinary
action, or feelitigation, government investigation, or civil suit in which the attorney could reasonably be

caled upon to defend himsdf from charges of misconduct. See Firgt Fed. Savings & Loan Ass n of

Pittsburgh v. Oppenheim, Appd, Dixon & Co., 110 F.R.D. 559 (attorney named as third party

defendant in civil suit); General Redlty Assoc’s. v. Walters, 136 Misc.2d 1027, 1029, 519 N.Y.S.2d

530, 532 (N.Y. Civ. Ct. 1987) (alowing attorney to testify asto communication with former client to

impeach dlient’ s testimony regarding that communication).*® Indeed, even when such charges or dlaims

% While the Civil Court'sruling in General Redlty did alow an attorney to testify regarding a
privileged communication in the absence of a pending or contemplated civil or crimina proceeding
agang that attorney, the sole case cited by the Court was Meyerhofer v. Empire Fire & Marine Ins
Co., 497 F.2d 1190. In Meyerhdfer, the attorney invoking D.R. 2-101(C)(4) was a named defendant
inadaivil suit. In any event, dthough not mentioned by the Court in Generd Redlty, the former dientin
Genera Redlty had placed the privileged communication at issue in her landlord-tenant dispute, thereby
walving the privilege asto that communication. In addition, T&F rdy on Stirum v. Whalen, 811 F.
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are pending, the pressis not the gppropriate forum in which an attorney may defend himsdf. Mere
press reports regarding an attorney’ s conduct do not justify disclosure of aclient’s confidences and
secrets even if the reports are fase and the accusations are unfounded.

In an exhaudtive review of the casdaw, Magidrate Judge Dolinger, in the First Federa case,
explored the various circumstances in which disclosures by attorneys have been found to be warranted.
He found that D.R. 4-101 “ gppears to encompass disclosure when the attorney is being sued by
someone other than the client or, indeed, when an *accusation’ of misconduct has been leveled against
the attorney, even if asuit has not beenfiled.” 110 F.R.D. at 562. However, this broad language,
relied on by T&F, is purely dicta and nothing in the opinion suggests that an accusation in the press
meade by someone other than the client would justify disclosure. Indeed, in First Federal, the attorney
was named as athird party defendant in acivil suit. None of the cases andyzed by Judge Dolinger
support T&F s position that attorneys may divulge client secrets to respond to perceived attacks in
private or in the press.

In summary, no authority has been cited to this Court, nor could any authority be found, which
judtifies the public comments of T& Finthiscase. Firg, a the time the Satements were made, there
was no fee proceeding pending in which T& F would have needed to or been authorized to make
disclosures. Indeed, at the time some of the statements were made, the Louimas' civil complaint had
not even been filed and there was certainly no settlement at that time from which T& F could arguably

have made aclam for fees. Thus, thereis no justification for T& F s press leaks under the provison of

Supp. 78, 84 (N.D.N.Y. 1993). However, in Sirum the attorneys seeking to disclose client
confidences were named defendantsin acivil action for fraud. 1d.
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D.R. 4-101(C)(4) that dlows disclosure of client confidences and secrets in afee proceeding.

T&F contend that their tatements in the press were defensive and argue that their disclosure of
client secrets were necessary because neither CN& S, Louimaor Louima s family “ever retract[ed] the
fdse charge that [ T& F] had been fired due to Figeroux’ s guilt in inventing the * Giuliani time comment.”
(T&F Post-Tr. Br. at 62).%° Apart from the fact that there is no evidence that such an accusation was
ever made by CN& S or Louima, at the time that T& F made statements to the press, there was no
pending proceeding, judicid or otherwise, in which T& F would have been required to defend
themsalves nor was any such proceeding contemplated. Indeed, there was never aformd dlegation of
attorney misconduct by the dient in this case.

Of dl of the articles addressed by T&F in their papers, none of them directly quotes either
Louimaor the CN& S lawyers as blaming Figeroux for the Giuliani time statement, nor isthere any
gpecific gatement from Louimaor CN& S criticizing T& F in any manner that would judtify aresponsein
violation of T& F sethicad obligation to maintain Louima s confidences and secrets. Thefirst series of
articles atribute statements to Thomas about the differences among counsd and indeed, Thomas raised
the issue of the Giuliani time statement as early as January 28, 1998 without any gpparent provocation

from CN& Sor Louima. (Ex. 18). The only article in which one of the CN& S lawyersis directly

%Figeroux contends that, contrary to the claims of CN& S, his repetition of the Giuliani time
statement to the press does not warrant his forfeiture of fees because Figeroux smply had no reason to
believe that Jonas would “invent alie’ or that Louimawould theregfter retify the statement to the press.
(T&F Pogt-Tr. Br. a 21). T&F contend that it was Figeroux’ strust in Louimaand his family, coupled
with Louimd sfailure to tdl the truth, that led to the problems faced by Louimalaer during the crimind
trids. (Id. a 21-22). Although the Court finds that Figeroux’ s repetition of the Guiliani time statement
to the press without first confirming it with Louima was irresponsible and reckless, thisincident alone
would nat, in this Court’ s view, judtify aforfeiture of fees and the Court has not relied on thisincident in
reaching its recommendetion here.
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quoted smply quotes Neufeld as saying that T& F had been “discharged,” a statement he now
vehemently denies. (N. Tr. | at 113-14). Again, were this satement made in the context of afee
hearing or other proceeding asserting misconduct, T& F might have had the right to a limited reply.®” In
this context, however, where there was no fee proceeding pending and no litigation in which T& F were
cdled to defend themsdves, their comments to the press were utterly unjustified and a blatant violation
of their ethica obligations® The fact that the press may have been speculating as to Figeroux’srolein
the Giuliani time statement® does not congtitute the type of accusations contemplated by the
Disciplinary Rules that warrant disclosures of client secrets.

Neither do any statements dlegedly made by members of Louima s family warrant disclosure of
client secrets. Although the Dally News article of January 28, 1998 quotes Samue Nicolas as saying
that Figeroux’ s use of the Giuliani time statement “*did raise some concerns” (Ex. 14), clearly the
Disciplinary Rules provide no exception to the requirement that confidences and secrets must be

maintained when adient’s family criticizes alawyer outside of ajudicid proceeding.'® Smilarly, the

%In this regard, the Fifth Circuit has held that even where the dlient waived the privilege by
suing his attorney for mapractice, the waiver does not extend to al subsequent proceedings such as
crimind chargesin which the communications are rlevant. See United Statesv. Bdlard, 779 F.2d
287, 292 (5th Cir. 1986).

%T& F have dso contended that their response was “restrained.” (Transcript of Hearing on
Oct. 16, 2002 a 9). Not only were T& F s statements to the press anything but restrained, but the
suggestion to the press that there were “ethica” problems with the way the case was being handled
prejudiced Louimaindividudly, by criticizing not only the atorneys but Louimaaswell, and raisng
issues of his credibility thet potentidly prgudiced him in the crimind proceedings

%Indeed, any diligent investigative reporter could have discovered that Figeroux was the first to
repeet the Giuliani time statement publicly by doing asmple Lexis-Nexis search.

100T& F d'so point to a purported quote from Rubenstein in a January 28, 1998 Daily News
article that the Giuliani time statement was the subject of afedera probe. (Ex. 14). While Rubengtein
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January 28, 1998 New Y ork Times article, which quotes an anonymous source on the discord between

T&F and CN& S and states that the other attorneys had “lost confidence” in T& F (Ex. 13), does not
justify T& F s reckless statements. Indeed, no reasonable interpretation of D.R. 4-101(C)(4) would
alow an attorney to disclose client confidences and secrets to the press under any circumstances, much
less those present in this case.

Thus, the only remaining question is whether T& F, by their conduct, should forfeit dl or any
portion of their fees as a consequence of these ethical violations. T&F contend that, even if an attorney
breaches his ethicd obligations, courts have held that the attorney does not necessarily forfeit the fees

that he earned for services dready rendered.

(3) Forfeture of Fees

If an atorney breaches his or her fiduciary respongbility to aclient, adenid of attorney’sfees

may be an agppropriate sanction. Condren v. Grace, 783 F. Supp. a 185 (noting “[w]ithout question,
case law addressing the topic of breach of an atorney’ sfiduciary dutiesto his client sanctions denia of

legal compensation”); see dso Silbirger v. Prudence Bonds Corp., 180 F.2d 917, 920-21 (2d Cir.),

cert. denied, 340 U.S. 831 (1950); In re Edate of Wington, 214 A.D.2d 677, 625 N.Y.S.2d 927 (2d
Dep't 1995) (holding that ““[a]n attorney who engages in misconduct by violating the Disciplinary Rules

isnot entitled to legd feesfor any services rendered’ ™) (quoting Shelton v. Shelton, 151 A.D.2d 659,

admitted that he had provided other information to the author of this article, Rubenstein denies making
this statement, stating that the language was a mischaracterization of what he actudly said. (R. Tr. &
89-91). Even if Rubengtein had made this statement, it does not invite response from T&F nor does it
judtify their statements to the press.
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542 N.Y.S.2d 719, 720 (2d Dep’'t 1989)).
Applying New York law, courts have held that even an atorney who is found guilty of

champerty, see, e.q., Application of Kamerman, 278 F.2d 411, 413-14 (2d Cir. 1960), or engagesin

unconscionable overcharging, see, e.q., Newman v. Slver, 553 F. Supp. 485, 496-97 (S.D.N.Y.

1982), aff’d in part, remanded on other grounds, 713 F.2d 14 (2d Cir. 1983), does not forfeit hisfee

entirdy, but rather is entitled to recover in guantum meruit. See In re Rosenman & Calin, 850 F.2d 57,

63-64 n.3 (2d Cir. 1988) (finding that an atorney’s dleged failure to send monthly billsto hisdient in
breach of aretainer agreement, even if true, does not justify complete forfeiture of fees); see dso Mar

Qil, SA. v. Morrissey, 982 F.2d 830, 840 (2d Cir. 1993) (noting that “[t]he fact that an attorney has

breached hisfiduciary duty to his client [by withdrawing dient funds from escrow without authorization]
does not necessarily mean that he must forfeit fees for services he had dready performed or would

theresfter perform”); Olshan Grundman Frome Rosenzweig & Wolosky LLPv. Jedlitza, No. 00 CV

1140, 2000 WL 420557, a *3 (S.D.N.Y. April 18, 2000) (stating that “a violation of disciplinary rules
does not necessxily relieve the dient entirdy from payment” but finding no violation based on the
record developed thusfar). “A lawyer forfats his entire fee due to misconduct only where the

misconduct relates to the representation for which the fees are sought.” Decalator, Cohen & DiPrisco,

L.L.P.v. Lysaght, Lysaght & Kramer, P.C., 304 A.D.2d 86, 91, 756 N.Y.S.2d 147,150 (1st Dep’t

2003).
T&F contend that atotal forfeiture of feesin this case would be contrary to New York's
generd policy of disfavoring fee forfetures, particularly “*where there are other . . . sanctionsfor non-

compliance.” (T&F Post-Tr. Br. at 56) (quoting Benjamin v. Koeppd, 85 N.Y .2d 549, 553, 650
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N.E.2d 829, 831, 626 N.Y.S.2d 982, 984 (1995)). In Benjamin, however, an attorney had sought
payment of afee based on hisreferrd of aclient in ared estate matter, but the defendant law firm
refused to pay, claming that because the attorney had failed to comply with the attorney registration
requirements, payment of the fee would violate public policy. 85 N.Y.2d at 552, 650 N.E.2d at 830,
626 N.Y.S.2d a 983. In rgecting that argument, the court noted that the remedly - - total forfeiture of
fees - - was“‘wholly out of proportion to the requirements of public policy.”” 85 N.Y.2d at 556, 650

N.E.2d at 832, 626 N.Y.S.2d at 983 (quoting Rosasco Creameriesv. Cohen, 276 N.Y. 274, 278, 11

N.E.2d 908, 909 (1937)).

In this case, CN& S contend that the ethical breaches committed by T& F both before and after
they ceased representation of the Louimas are of a much more serious nature. “While the law abhorsa
forfeiture, thisis not a case involving amere technica breach of contract . . . but a gross breach of an

atorney’s professond and fiduciary dutiesto hisclient.” A to Z Assocs. v. Cooper, 161 Misc.2d 283,

292, 613 N.Y.S.2d 512, 519 (N.Y. Sup. Ct. 1993) (citations omitted).

T&F argue that the authorities cited by CN& S in which an attorney’ s misconduct has resulted
in aforfeiture of fees are not relevant here because in those cases, the attorneys misconduct congtituted
aconflict of interest or amounted to a fraud, which “go to the heart of the attorney-client relationship.”
(T&F Pogt-Tr. Br. a 56). T&F maintain that “the basis for denying afeein the conflict of interest
casesisthat the client did not get what the client agreed to pay for, i.e., conflict-free representation.”
(1d. &t 56).

Whileit istrue that the misconduct referred to in a number of cases cited by CN& Sis based on

the type of conflict that arises when an atorney divides his dlegiance between two clients, see, e.q.,
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Silbirger v. Prudence Bonds Corp., 180 F.2d at 920; Condren v. Grace, 783 F. Supp. at 185; Inre

Esate of Wingon, 214 A.D.2d 677, 625 N.Y .S.2d 927; Shdlton v. Shdton, 151 A.D.2d 659, 542

N.Y.S.2d a 720, here, the dleged disclosure of client secretsin violation of the Disciplinary Rules
presents a conflict between the client’ s interests and the interests of the atorneys themselves, which is
arguably amore serious violation. Although neither party has cited any cases directly on point in which
an attorney, whether to preserve or advance his clam for fees, as CN& S suggest, or to defend his
reputation, as T& F clam, revedled client confidences and secrets to the press without authorization, this
Court finds that this conflict between the attorneys interests and those of their client is at leest as
serious as the traditiond type of conflict that occurs when an attorney represents two clients with
competing interests.

Here, it isclear that T&F s misconduct clearly relates to the representation of the Louimas for
which they are now seeking fees and are not mere “technical” violations of the Disciplinary Rules.
Instead, it is clear that a number of the disclosures created problems for Louima by raising questions
about potentid ethicd vidlations by Louima s counsd and by cdling into doubt Louima s motives and
his credibility. While the Court finds T& F s actions to be in violation of the Disciplinary Rules® the
Court also concludes that, should it be determined that T& F had good cause to withdraw, or were
terminated without cause, complete forfeiture of their fees based on these press disclosuresis not
warranted. While the disclosure of client secrets and confidences is a significant breach of an attorney’s

ethicd obligations, it is not akin to theft, fraud, or other crimind acts. Indeed, many of the unauthorized

19T here has been no evidence of any ethica violations by Ms. Roper-Simpson, who appears
to have acted in Louima sinterest at dl times and did not have any discussons with the press that were
not authorized.
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press statements occurred long before T& F resigned from the case, and, while they were an issue of
concern for Louima, the statements did not cause Louimato terminate T& F earlier. However, because
the Court consders T& F s breaches to be extremey serious, this Court respectfully recommends that

T&F forfet asgnificant portion of their fees due to their unjustified disclosure of their client’s secrets.

E. Roper-Smpson’s Claim to Fees

Before calculating the amount of fees to which T& F would have been entitled if they had
withdrawn with good cause, this Court must first address Ms. Roper-Smpson’s clam for feesin this
action.

Despite her attorney’ s protestation to the contrary (see R.S. Tr. 111 at 76), Ms. Roper-
Simpson’s position regarding the basis for her right to compensation has changed during the course of
the fee dispute. Initidly, prior to the commencement of the fee hearing, she conceded that she was not
hired by the Louimas, but that she wasretained to assst T&F. (See R.S. Mem. a 11 (stating “Ms.
Roper-Smpson had no agreement with the Louimas, ord or written”)). In her Affidavit filed prior to
the fee hearing, she represented that while she was “ self-employed” and had “never been an employeg”’
of ether Thomas, Figeroux or the T& F firm, %2 “[sjometime in August 1997, Carl W. Thomeas, Brian
Figeroux and mysdlf had agreed ordly that fees from dl the cases which were jointly handled by us
would be shared equadly among us.” (Affidavit of Caslda Roper-Simpson, dated Mar. 29, 2001

(“R.S. Aff.”) 18- 10).

192Ghe testified during the fee proceeding that she was never an associate in the firm of T&F,
nor apartner either. (R.S. Tr. I11 a 130).
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However, during the course of her testimony at the hearing, she was questioned about certain
notes in her persond diary which reflected the following: “ TC [Carl Thomas] sates that [he] think[s]
FB [Brian Figeroux] thinks & concern that | [Roper-Simpson] want proportionate. That'swhy he's
keeping me out of meeting[s].” (Ex. 84-O; R.S. Tr. Il at 72). She explained that what she was
referring to here was a discussion about the arrangement to split feesin the Louima matter three way's
with T&F. (R.S. Tr. Il a 72). Her notes further indicate that when she pressed for a contract in
writing, Figeroux “stated [n]o writing. Attys keep changing, percentage keep chang[ing].” (Ex. 84-O).
On the other hand, she testified that Thomas thought she should recaive athird. (R.S. Tr. 111 at 87).
When asked at the hearing, whether she had an agreement with the T& F lawyers that there would be a
one-third split of any fees received from the Louima matter, she conceded that at the time she wrote
these notes, there was no agreement. (R.S. Tr. Il at 78 -79). She stated: “Well, there was redly
never an understanding. That's why we were in the process of negotiating, mysdlf and Brian and Carl.”
(Id. & 79). However, by late September of 1997, Roper-Simpson believed she had “an ora
agreement” of aone-third split among her, Thomas and Figeroux. (Id. at 128, 130, 152-53). Sheaso
conceded that nowhere in her notes had she indicated that she believed Louimawould have to pay her.
(Id. at 79).

However, in the course of her testimony during the fee proceedings, Roper-Simpson seemed to
suggest that she had an ord agreement directly with the Louimas. When questioned about the
datements in her Affidavit, she confirmed that she never had a written agreement with Louima, but her
testimony was unclear as to whether she was asserting a clam that she had an ord agreement with him.

When asked by counsdl for CN& S whether it was true that “ neither Abner nor Micheline Louima ever
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ordly retained you,” Roper-Simpson responded: “1 can't positively respond to that in terms of yes or
no.” (RS Tr. 1l a 178). Shetedtified that there was a conversation in January of 1998, in which
Louimadlegedly said to her and to Thomas and Figeroux that he wanted them to continue to work on
the case, and that she believed Louimawas referring to her aswell since she wasin the room a the
time. (Id. a 180). When confronted with the statement in her attorney’s Memorandum of Law that
she was not asserting that she had an ord or written agreement with the Louimas, Roper-Simpson
agreed that the statement that she had no written agreement with Louima was correct, but testified that
“[i]n reference to the ord part | again say, no. And in any event, | did not read dl of thisby my
atorney.” (1d. at 181).

Subsequently, during the course of her testimony, Roper-Smpson’ s counsd made it clear that
she was seeking fees under two theories. one theory was that she should receive a one-third portion of
any amount that is awarded to T& F, and under a separate theory, she argues that she has an
independent claim that entitles her to receive fees directly from Louima ca culated on a guantum meruit
bass. (R.S. Tr. lll a 73-76). This second theory, athough not spelled out in any detail, seemsto
gppear in Roper-Simpson’s legal memorandum submitted prior to the hearing. This memorandum
contained the following assertion:

In the event that the court declinesto enforce

the Retainer Agreement of November 3, 1997,
Ms. Roper-Simpson should be paid from the
Settlement proceeds. . .on the theory of quantum
meruit. Ms. Roper-Simpson had no agreement
with the Louimas, ord or written. However, she
rendered her professona servicesto the Louimas

for thair benefit.

(R.S. Mem. at 11).
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In her post-hearing papers, Roper-Simpson seems to have abandoned any claim that sheis
seeking fees directly from Louima. However, to the extent that Roper-Simpson may till be claming
that she is entitled to fees directly from Louima as the result of some sort of ord agreement, this Court
does not find her testimony to be credible in that regard. First, her representation that she had an
agreement with Louima conflicts with her March 2001 Affidavit, and directly contradicts satementsin
her attorney’ s memorandum of law. Moreover, she conceded an awareness of the rules of the Second
Department which require attorneys in a contingency fee case to file aretainer satement with the Office
of Court Administration, and admitted that she had not done so here. (R.S. Tr. Il a 188-194; N.Y.
Comp. CodesR. & Regs,, tit. 22, § 691.20).1% Based on the totality of credible evidence, the Court
concludes that Ms. Roper-Simpson has no direct clam for fees as the result of an agreement with the
Louimas.

Her Post-Hearing Memorandum of Law dtates. “[i]t isaso no longer in dispute that

Roper-Simpson has an enforceable fee-sharing agreement with the firm of Thomas & Figeroux.” (R.S.
Post-Tr. Br. at 9). What she clams now is that:

She was working pursuant to an oral understanding

with Thomas & Figeroux to share fees due to Thomas

& Figeroux by virtue of Plaintiffs Exhibit 2 [the

Retainer Agreement].

By virtue of her ord agreement with [T&F| to an equa

share of feesin this case, Roper-Simpson has a beneficid

interest in Exhibit 2.

(id. a 28).

103 1n addition, D.R. 2-106(d) requires dl contingent fee agreements to be documented in a
writing provided to the client. D.R. 2-106(d), 22 N.Y. Comp. Codes R. & Regs, tit. 22, § 1200.11.
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To the extent that she claims entitlement to fees based upon atheory of quantum merit, Roper-
Simpson cites no casesin support of her claim that sheis entitled to a share based on atheory that she
isathird-party beneficiary to the Retainer Agreement executed by the Louimas and dated November
3,1997. (R.S. Post-Tr. Br. at 28; Ex. 2).1% Indeed, it is clear that, given this Court’s finding that there
was no direct retainer agreement entered into between the L ouimas and Roper-Simpson, she cannot
recover any portion of the fees, unless she demondrates that she had an agreement with T&F, inwhich

case her share would come out of the share allocated to T& F.2%®  See, e.q., Warren v. Meyers, 187

Misc.2d 668, 673, 723 N.Y.S.2d 337, 342 (N.Y. Sup. Ct. 2001) (finding that firm that performed
work on behdf of client with client’s knowledge but without valid retainer agreement could not assert
direct clam upon client for fee but was entitled to a share of the fee awvarded to the referring atorney).
Although Roper-Smpson may be entitled to an “equitable lien” on T&F s share of the fees based on an
agreement with T& F, made with the dient’s authority (see discussion supra at 101-105), Roper-
Simpson must firgt establish that she had such an agreement with T& F and that Louima was aware of it
and approved of it.

However, it is unclear to this Court on what basis Roper-Simpson is claming that she had a

firm agreement with T& F. While Roper-Simpson asserts that she had an oral agreement to split fees

1%This Retainer Agreement lists Rubenstein & Rynecki, Thomas & Figeroux, and Johnnie
Cochran, Barry Scheck and Peter Neufeld. (Ex. 2). Roper-Simpson’s name does not appear
anywhere in the document. (Id.)

195 Her actions and those of T&F in reaching a fee-splitting agreement aso arguably violate the
Disciplinary Rules. D.R. 2-107 prohibits the divison of feesfor lega serviceswith an atorney who is
not a partner or associate in the lawyer’ s firm except with the client’s consent. D.R. 2-107, N.Y.
Comp. CodesR. & Regs,, tit. 22, § 1200.12.
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with T&F, her own testimony in this regard is conflicted, and the notes taken contemporaneoudy with
discussons that she had with T&F on this topic suggest otherwise. [n addition, Figeroux’ s testimony
does not confirm that any such solid agreement regarding Roper-Smpson’s compensation was

reached. At the hearing, Figeroux testified that Thomas brought Roper-Simpson in to work on the case
(F. Tr. Il & 37), and he d o testified that, in his opinion, “ she was an employee of Carl W. Thomeas.
(Id. at 64).1%

Based on Roper-Simpson’'s and Figeroux’ s description of the relationship between Roper-
Smpson and T&F, itislikdy that any fee arrangement would have been discussed primarily between
Roper-Simpson and Thomas, who, of course, was deceased at the time of these proceedings.
However, while the precise contours of Roper-Simpson’s arrangement with T& F are not clear, and in
fact may never have been agreed upon, it is dso clear that neither Roper-Simpson, Thomas, nor
Figeroux thought that Roper-Simpson was working for free. (See R.S. Post-Tr. Br. a 28). In
addition, Louima s repeated contacts with Roper-Simpson demondtrate that he was aware of her
efforts and did not object to her collaboration with T&F. In fact, Louima acknowledged that he
understood that Roper-Simpson was working with T& F, and that she would be paid by them. (L. Tr.
at 14-15; see also Ex. 8).

Therefore, to the extent that T& F are entitled to recelve fees in this matter, Roper-Simpson is
entitled to a share of thosefees. At this point, however, given this Court’s recommendetion that T& F

recelve no portion of the attorneys' fees, this Court respectfully recommends that Roper-Smpson aso

106 He dso tegtified that the firm of T& F was actually created on the same day Figeroux came
back from hisfirg vigt with Louimain the hospital and met with Thomas. (F. Tr. Il a 64). From the
chronology of events, it appears that Roper-Simpson became involved shortly theresfter.
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recevenofees. Inthe event that it is determined that T& F should receive a percentage of the fee
award, this Court respectfully recommends that Roper-Smpson receive a portion of those fees

awarded to T&F based on her contribution to the Louimas' representation.

F. FeeDetermination

In determining an appropriate fee in a case where there has no misconduct by counsdl, the New
York Court of Appeds has hdd that “adischarged attorney may recover the ‘fair and reasonable
vaue of the servicesrendered . . . determined at the time of discharge and computed on the basis of

quantum meruit.” 1n re Cohen v. Grainger, Tesoriero & Bell, 81 N.Y.2d 655, 658, 522 N.E.2d 288,

290, 602 N.Y.S.2d 788, 790 (1993) (internd citations omitted). Even where aretainer agreement
assgns aportion of the proceeds of an action to counsd, “[w]hen the atorney-client relaionship is
terminated in the midst of the attorney’ s representation, counsdl’ s entitlement to feesis no longer

governed by the terms of the retainer agreement.” Casper v. Lew Lieberbaum & Co., Inc., 1999 WL

335334, a *5. Ingead, the attorney may be dlowed a charging lien upon any proceeds of the lawsuit,
to be determined on a guantum meruit basis once the case is concluded. 1d. at 5-7; see also Peoplev.
Kesffe, 50 N.Y.2d at 156-57, 405 N.E.2d at 1015, 428 N.Y.S.2d at 450. In determining afixed

dollar amount based on guantum meruit, the court can take into account the origind retainer agreement,

see Universal Acupuncture Pain Servs., P.C. v. Quadrino & Schwartz, P.C., No. 02 CV 9469, 2004

WL 1203147, at *3 (2d Cir. June 2, 2004); Maiter of Tillman, 259 N.Y. 133, 135, 181 N.E. 75, 75-

76 (1932), and may consder the size of recovery. Cheng v. Modensky L easing, Corp. Inc., 73

N.Y.2d at 459, 539 N.E.2d at 573, 525 N.Y.S.2d at 330
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If the client and his attorney agree, the attorney may receive a percentage of the recovery asa

fee. See Universal Acupuncture Pain Sarvs., P.C. v. Quadrino & Schwartz, P.C., 2004 WL 1203147,

at *2; Reubenbaum v. B. & H. Express, Inc.,, 6 A.D.2d 47, 48, 174 N.Y.S.2d 287, 289-90 (1st Dep'’t

1958). Thus, once an attorney is determined to have the right to assert acharging lien, the “outgoing
attorneys have the option of taking a fixed dollar amount compensation, presently determined on abass
of gquantum meruit, or, instead, of taking a contingent amount or percentage also based on guantum
meruit but with the amount or percentage determined in an ancillary proceeding at the conclusion of the
case” Paolillo v. American Export Isbrandtsen Lines, Inc., 305 F. Supp. 250, 251 (S.D.N.Y. 1969);

see dso Bradley v. Consol. Edison Co. of New York, No. 83 CV 7504, 1991 WL 156368, at *4

(SD.N.Y. Aug. 7, 1991).

The New York Court of Appeds has made it clear that when the fee dispute is between
counsd, “[t]he discharged attorney may elect to recelve compensation immediately based on guantum
meruit or on a contingent percentage fee based on his or her proportionate share of the work

performed on the whole case.” 1n re Cohen v. Grainger, Tesoriero & Bell, 81 N.Y.2d at 658, 622

N.E.2d at 290, 602 N.Y.S.2d at 790. Since“asa practical matter, guantum meruit vauation of
sarvices rendered by a discharged attorney can best be determined at the time of discharge, rather than
some months or years later when the case findly ends,” and “the caculation of a contingent percentage
feeis better |eft to the conclusion of the litigation when the amount of the recovery and the rdlive
contributions of the lawyersto it can be ascertained,” the court has left the eection of the method for
determining fees to the departing counsel. 81 N.Y.2d at 659, 622 N.E.2d at 290, 602 N.Y.S.2d at

790 (citations omitted). Where the attorney takes no action at the time of discharge or remains sllent as
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to hisdection of the method by which fees should be determined, the Court of Appeds has held that
“the presumption should be that the contingent fee has been chosen.” 81 N.Y.2d at 660, 622 N.E.2d

at 290, 602 N.Y.S.2d at 790. See also Cheng v. Modansky Lessing Co., 73 N.Y.2d at 458, 539

N.E.2d at 572, 541 N.Y.S.2d at 744 (noting that the contingent percentage fee “ may be fixed at the
time of subgtitution but . . . is better determined at the conclusion of the case when such factors as the
amount of time spent by each lawyer on the case, the work performed and the amount of recovery can
be ascertained”).

Hereg, it is clear from the actions of T&F following the termination, confirmed by Figeroux's
testimony at the hearing (F. Tr. 11l a 23-24), that T& F elected to receive a percentage of the recovery
rather than afee based on guantum meruit. Although the retainer agreement of November 3, 1997,
specifies that the fees will be divided one-third to CN& S, one-third to the Rubenstein firm, and one-
third to T&F, this Court finds thet if T&F isto receive any share, equity demands a sgnificant reduction
in T&F sshare asjudtified by T&F s conduct in violation of the Disciplinary Rules. To the extent that
T&F are entitled to receive some compensation, albeit reduced, it isin recognition of the fact that T& F
did perform avaduable service to Louimain the early weeks following the incident.

In determining the reasonable va ue of the services rendered by an attorney, some courts have
congdered the following factors: “(1) time, (2) standing of the lawyer a the bar; (3) amount involved,

(4) benefit to the client and (5) skill demanded.” Padllilo v. American Export Isbrandsten Lines, Inc.,

305 F. Supp. at 251. Seedso D.R. 2-106, N.Y. Comp. CodesR. & Regs,, tit. 22 § 1200.11 (setting

forth factors relevant to determining reasonableness of fee).

Indeed, normally, in calculating a reasonable atorney’ s fee, courts first determine a“lodestar”
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figure by multiplying the number of hours reasonably spent by counsel on the matter by areasonable

hourly rate. See Hendey v. Eckerhart, 461 U.S. 424, 433 (1983); Cruz v. Loca Union No. 3 of Int'l

Bhd. of Elec. Workers, 34 F.3d 1148, 1159 (2d Cir. 1994); E.H. Krear & Co. v. Nineteen Named

Trustees, 810 F.2d 1250, 1263 (2d Cir. 1987); Cowan v. Ernest Coddlia, P.C., No. 98 CV 5548,

2001 WL 30501, a *7 (SD.N.Y. Jan. 12, 2001). “While thereis a strong presumption that this

amount represents areasonable fee,” Cowan v. Ernest Codelia, P.C., 2001 WL 30501, at *7, this

resulting “lodestar” figure can be adjusted upward or downward based on other considerations.

See Quaratino v. Tiffany & Co., 166 F.3d 422, 425 (2d Cir. 1999). It isclear, however, that “*[t]he

fee applicant bears the burden of establishing entitlement to an award and documenting the appropriate

hours expended and hourly rates.”” Cruz v. Loca Union Number 3, 34 F.3d a 1160 (quoting Hendey

v. Eckerhart, 461 U.S. at 437).

In connection with fee applications, courts generdly require the party seeking feesto submit
detailed records, listing the services rendered in connection with the action, the name of each attorney
who worked on the matter, the date that services were performed, the hours spent in performing the

sarvices, and the hourly rate charged. See New Y ork State Ass n For Retarded Children, Inc. v.

Carey, 711 F.2d 1136, 1148 (2d Cir. 1983) (holding that an attorney “who appliesfor court-ordered
compensation . . . must document the gpplication with contemporaneous time records. . . . specify[ing],
for each atorney, the date, the hours expended, and the nature of the work done”’). It isclearly the

atorney’ s burden to maintain contemporaneous records, see F. H. Krear & Co. v. Nineteen Named

Trustees, 810 F.2d at 1265, and fee applications are subject to denia where the fees have not been

adequately documented. See, e.q., Riordan v. Nationwide Mut. Fire Ins. Co., 977 F.2d 47, 53 (2d
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Cir. 1992).

In this case, however, none of the attorneys have submitted time records to the Court. Indeed,
Figeroux and Roper-Simpson have made it clear in their testimony that there were no fee records kept
in this case and indeed, gpart from Ms. Roper-Simpson’s personal diary, there are no documents,
phone records, caendars, correspondence or lega papers of any kind that were kept by either T& F or
Roper-Smpson. The absence of any documentation whatsoever compounds the aready difficult job of
assessing an gppropriate discount to the one-third percentage of fees that would have been received
hed T&F not committed these ethical violations.

Accordingly, in order to reach an gppropriate feg, this Court has andyzed the relative

contributions of the attorneys to the case asfollows.

(1) Sanding at the Bar

Looking to the five factors listed in enumerated in Padllilo and consdering firgt the standing of

the attorneys at the bar, dl of the attorneys appear to have been members of the bar in good standing.
However, based on the relative experience of the attorneys in pursuing complex civil rights cases,
CN& S collectively have sgnificantly more experience in these types of casesthan T&F.

Johnnie L. Cochran, J. testified that he graduated from law school in June 1962, was admitted
to the Cdifornia Bar on January 10, 1963 and worked as a prosecutor for the City of Los Angeles for
two and ahdf years. (C. Tr. 1 a 178). He then opened his own firm practicing civil and crimind law
from mid 1965 to the end of 1977, a which time he was appointed Assstant Digtrict Attorney for Los

Angeles County, which, according to Cochran, was the third ranking pogition in the Los Angeles
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County Didtrict Attorney’s Office. (1d.) At the end of 1980, he returned to private practice,
concentrating primarily in civil rightslitigetion, aswell as crimind defensework. (1d. at 178-79).

Barry C. Scheck tedtified that he is 53 years old, graduated from Y de University and from law
school a the University of Cdiforniaa Berkley. (S. Tr. | a 22). Following law school, he worked
briefly for the Farm Workers Union, and then in the summer of 1975, he took a job with the Legd Aid
Society as a public defender in the South Bronx. (1d. at 22-23). In 1978, he started aclinical program
at Cardozo School of Law asa Director of Clinical Education where he not only supervised students
but dso handled avariety of high profile crimind cases. (1d. at 23-26). In 1988 and 1989, Scheck,
aong with Neufdd, begen litigating cases involving DNA testing, eventudly culminating in the founding
of the Innocence Project in 1992. (1d. at 26).

Peter Neufeld, a 1975 graduate of New Y ork University Law Schooal, testified that hisfirst job
following graduation was with a Seettle law firm that specidized in civil rightswork. (N. Tr. | & 9-10).
He then went to work for the Legd Aid Society, Criminal Defense Division, where he spent seven
years, after which he went into private practice in the mid-1980's. (Id. at 10). He dso taught trid
advocacy at Fordham Law School and then, in the early 1990s, he left Fordham to join Barry Scheck
teaching a Cardozo Law School in conjunction with their work on the Innocence Project. (1d.)
Neufeld testified that gpproximately 50% of histime currently is spent on the Innocence Project and he
doesthat work “completely pro bono.” (Id. at 11). Heisaso counsd or co-counsd in “dozens’ of
capital cases throughout the country which again, he does pro bono. (Id.) He served on the New
York State Commission on Forensic Science and is chairman of the Medica Committee of Montefiore

Medica Center, both of which are unpaid positions. (1d. at 11-12).
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Sanford Rubengtein testified that he received an Associates of Art Degree from Rockland
Community College and aBachdor of Arts Degree from State University of New Y ork at Oswego.
(R. Tr. a 27). He graduated from Brooklyn Law School in 1971 and, after being admitted to the Bar,
he became a partner in the firm of Jacobs, Jacobs, Scolnick & Rubengtein, with an office in the Bedford
Stuyvesant section of Brooklyn, where his practice was a generd one with an emphasis on persond
injury cases. (Id. a 28). Although Rubenstein remained a partner, the firm changed names severd
times over the years until now it is known as Rubenstein & Rynecki, with offices at 16 Court Street in
Brooklyn. (Id.) According to Mr. Rubengtein, the firm has been focusing on persond injury and civil
rights cases for over 30 years. (Id. a 29). Although he has never tried a civil rights case to verdict,
Mr. Rubengtein testified that he had represented victims in civil rights cases before, but dl of them had
stled before trid, including the Harper case which Rubenstein worked on in conjunction with Mr.
Thomas. (Id. at 101, 115-16).

Mr. Rubengtein testified that he had been representing members of the Haitian community for
thirty years and been active in causes affecting the Haitian community for the last fifteen years. (1d.)
Among other issues, Rubenstein, dong with leaders of the community, lobbied members of Congress
and the State Department in an effort to send teams of observersin connection with the 1990
presdentia eectionin Haiti. (Id. a 29-30). He has recelved a number of awards from a number of
Haitian organizations, the Haitian government, and the Haitian Bar Association, aswell asrecalving a
citation from Presdent Clinton for hiswork in Haiti. (1d. at 30).

Asto Mr. Thomas background, Elizabeth Thomas, Mr. Thomas widow and executrix of his

edate, testified that Thomas came to the United States in 1980 from Trinidad, and at the time of his
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death, he had four children, aged 19, 18, 17 and 5. (Thomas Tr. at 32-33). He attended Brooklyn
College, where he mgored in Political Science, and later became an Adjunct Professor. (1d. at 33).
He graduated from New Y ork University Law School where he was the firgt student from Brooklyn
Collegeto receive a Root Tilden Scholarship. (I1d. at 34). After graduation, he served in the Brooklyn
Digrict Attorney’ s Office as an Assstant Didtrict Attorney (“A.D.A.”) and then opened hisown law
practice. (I1d.) At some point intime, he began to share an office with Figeroux. (Id. at 37). In
addition, Mr. Thompson testified that he was aware that Thomas had represented Nicolas Haywood,
S, the plaintiff in another civil rights case in which Haywood' s child had been shot by a police officer
when he saw the child with aplastic gun. (T. Tr. a 228).

Brian Figeroux dso served asan A.D.A. in the Mgor Fraud and Organized Crime units of the
Brooklyn Didtrict Attorney’s Office, but he never tried acaseasan A.D.A. (F. Tr. 1 & 89; F. Tr. Il a
48). After leaving the office in 1996, Figeroux started his own practice in the areas of immigration,
matrimonia, red estate, and persond injury law. (F. Tr. Il a 70-71). Hetedtified that he givesfree
consultations on Saturdays, provides a free publication for immigrants, and participates in a program on
dation WPAT where they discussimmigration and landlord-tenant issues. (Id. at 71-72). Heisaso
the legd advisor for the United States Sted Band Association, the All Fours Alliance, and the Trinided
ex-policeforce. (1d. a 72). When questioned, Figeroux conceded that he had never prosecuted a
complex civil case. (1d. a 48-49). When asked if Thomas had prosecuted a complex civil rights case,
he aso testified, “Not that | know of.” (1d. at 49).

According to her testimony, Ms. Roper-Smpson attended New Y ork City Community College

in 1980, where she received an Associate Applied degreein legal secretarid science. (R.S. Tr. | at 7).
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She graduated from Bernard Baruch Callege in 1987 with a Bachelor’s Degree in politica science.
(Id.) She subsequently graduated from Brooklyn Law School in 1994. (1d.) Following graduation
from law school, she was admitted to the Bar in 1996 and went into practice with her Sster, who had
an office at 1399 Fulton Street, Brooklyn. (Id.; R.S. Tr. I11 a 133). She practiced law with her sster
until late 1997 when she opened her own officeon Long Idand. (R.S. Tr. 1 a 7). Atthetimeshe
became involved in the Louima matter, she was running for City Council in the 414 digtrict in Brooklyn
and was gill working out of her Sster’ s office in Brooklyn. (I1d. at 7-8). She had met Carl Thomasin
1994 in the library when she was studying for the Bar exam, and in August of 1997, Thomas was
“somewhat my campaign manager.” (1d.)

Thus, while both sets of attorneys were experienced, Cochran, Neufeld and Scheck collectively
had more experience with complex litigation in general and civil rights casesin particular than Thomas,

Figeroux, and Roper-Simpson.

(2) T&F sContributions

Turning next to their respective contributions to the case, the time spent and the relative benefits
bestowed on the Louimas as aresult of their work, T&F contend that from August 1997 until
November 1997, Thomas, Figeroux and Roper-Simpson expended “many hundreds of hours’ per
month on behaf of Louima, “typicaly work[ing] Sx days or more aweek, and ten hours or more aday,
spending 70% or more of their time on Louima s matter.” (T&F Pogt-Tr. Br. at 17 (citing Figeroux Tr.
[ at 39, 43-49; Monceour Tr. at 130-35; R.S. Tr. | at 139-44; Thomas Tr. at 41-44)). Ms. Thomas

testified that her husband spent “[m]any, many hours’ on the case in the period following Louima's

154



assault; in fact she “[hlardly ever” saw him during this period. (Thomas Tr. a 40-41). Ms. Thomas
gated that she “thought as though my family also worked on [the] case because we never saw him.”
(Id. a 41). Shetedtified that he would work very late a night making phonecdls. (Id.) Shedso
testified that there were one or two meetings held at her home involving the Louima case. (1d. at 42-
43). Ms. Thomastedtified that she was present for one or two of these meetings and that Figeroux and
otherswere also present. (1d. at 43). Sheactudly met Louimaat hishome. (1d. at 44-45).

T&F assart that, among other things, they spent time: 1) communicating with the prosecutors
and assigting in the government’ sinvestigation (F. Tr. [l at 42-43, 45; R.S. Tr. | a 141; T. Tr. a 235,
261); 2) organizing community protests and marches (R.S. Tr. a 140-41; F. Tr. 1l a 55-56); 3)
representing Louimain grand jury proceedings and government interviews (R.S. Tr. | a 50, 166; F. Tr.
[l at 62-63); 4) undertaking to obtain permisson for Louima s daughter to enter the United States
(RS Tr. 1 a 134-35, N. Tr. | a 102; Ex. 52); and 5) sponsoring Cochran’ s admission to the Eastern
Digtrict of New York. (R.S. Tr. IV at 55-56; Thomas Tr. a 45-46; L. Tr. at 122).

T&F dso facilitated the interview with McAlary (C. Tr. Il a 106-07; N. Tr. Il a 146; F. Tr.
[l at 38-39), gave a press conference to channel N.Y. 1 regarding Louima storture, solicited the
involvement of the Reverend Al Sharpton, the Reverend Calvin Buits, and the New Y ork Civil
LibertiesUnion (F. Tr. Il1 a 37-38, 58-59; R.S. Tr. | a 20), and made numerous contacts with the
press and television gppearances on Louima sbehaf. (R.S. Tr. | a 49-50; C. Tr. Il at 33-34; F. Tr.

[1 at 54).2°” They coordinated and consulted with Neufeld initialy on Louima s care and on the

107 They dso daim that they assisted Rubengtein in filing theinitid Notice of Claim. (T& F Pogt-
Tr. Br. a 9; Ex. 3). Rubengtein, however, tetified that the initial Notice of Claim was prepared by Mr.
Rynecki and brought to Brooklyn Hospitd on August 15, 1997 where it was sSigned by Louima. (R.
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retention of the Walker Investigative Agency. (N. Tr. . a 20; N. Tr. Il a 28). Perhaps most
important, they were insrumenta in contacting Mr. Thompson and seeking the involvement of the U.S.
Attorney’ s Office!® (T. Tr. at 218).

However, neither T& F nor Roper-Simpson presented a single piece of evidence to corroborate
their testimony as to the amount of hours they spent on the Louima case. They presented not asingle
time dip; they kept no time records® More important, however, is the fact that, when questioned,
Figeroux tedtified that he had no notes, papers or writings to document the investigative work
performed on behdf of Louima, not “a single piece of paper” reflecting “even asingle conversation”
with Louima. (F. Tr. Il at 49).'° Figeroux testified that he depended on Roper-Simpson to take notes
but even when she was not present, he did not believe it was necessary to take notes. (l1d. at 49-51).

Although Roper-Smpson presented one page of notes taken during awitness interview, she testified

Tr. a 39). While T&F may have reviewed it prior to the filing, neither Thomas or Figeroux signed the
Notice of Clam, and Rubengtein’ s testimony suggests that his firm did the bulk of the work associated
with the first Notice of Claim.

1%8Roper-Simpson aso claimed that she spent an extended amount of time successfully
defending more than a hundred persons arrested for protesting on Louima' s behdf, which she did
without compensation. (R.S. Tr. | a 62-65). However, she failed to present any evidence that Louima
had authorized her to do such work or more importantly agreed to pay for it. Nor has she presented a
single authority authorizing payment of fees from one client, without authorization, for work performed
for other dientsin circumstances Smilar to these.

199 However, the failure to provide contemporaneous time records is not fatal to T& F sclaim
for fees. See 601 West Assocs. LLC v. Kleiser-Walczak Consir. Co., No. 03 CV 7942, 2004 WL
1117901, at *5 (S.D.N.Y. May 18, 2004).

110 Neufeld tedtified that, although he asked on more than one occasion for any notes or files
that Thomas, Figeroux, or Roper-Simpson had kept that related to Louima' s case, he was told that
they had no notes or files. (N. Tr. | a 89). During his deposition by Mr. Fischetti, Figeroux testified
that he did not take any notes of what was said by Louimanor did he recal the specifics of their
discussions during the first days. (Ex. 41 & 10).
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that she did not take notes of what occurred at the initid meeting with the U.S. Attorney’s Office (R.S.
Tr. | a 175-76), or Louimd sinterview with the Digtrict Attorney’ s Office, nor did she “have any notes
per seof thecase” (R.S. Tr. Il at 112).** Whatever notes she had were given to Figeroux, who did
not produce them for the hearing. (1d.)

Nor did T&F or Roper-Simpson present any documents, correspondence, research, or
records of any kind to show the type of legd or other work they performed on the case. They did not
have any records of phone cdls, diaries or even files opened on the matter. Although Roper-Smpson
kept adiary for abrief period of time in which she recorded certain events, this diary was, as she
ultimately conceded, written largely as a precursor to abook she intended to write. (R.S. Tr. IV a 13,

25-26).

(3) TheWork Performed by CN& S and Rubenstein

By comparison, it is clear from dl the evidence, that CN& S, and to alesser extent the
Rubengtein firm, were responsible for researching, drafting and filing the civil action on behdf of the
Louimas and for obtaining the $8.75 million settlement on their behalf.*2 As Mr. Scheck tedtified,
CN& S investigated the underlying facts, hired investigators, consulted with physician specidists and

expert psychiatrists, and dedt generdly with the Louimas. (S. Tr. | a 50-51; N. Tr. | a 20-24; 28-

111 Roper-Simpson testified that “most of thetime.. . . | was sitting [in the hospita] with
[Louima], | would be reading abook. My jab if you will was to make sure that no one spoke to him
without an attorney being there.” (R.S. Tr. | at 42)

112 Although Neufeld testified that he may have kept some time records rdlated to the Louima
metter, neither the CN& S attorneys nor Rubenstein have submitted any time records to this Court in
support of their motion.
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33). They dso participated in numerous debriefing sessons with the government. (S. Tr. | at 53-58).
Indeed, it is clear from Neufdd' s testimony that from the beginning, he was primarily respongble for
trying to obtain physicians and menta health experts to ded with Louima s menta and physica
condition. (N. Tr. | a 19-23). He was a0 involved in lobbying the Justice Department and the U.S.
Attorney’s Office to pursue a“pattern and practice’ civil rights case, aswell as deding with the City
Council to obtain records of other amilar dams. (1d. at 35-38). Neufeld and Cochran aso caucused
with black leaders and groups of civil rights atorneys for support. (Id. at 38; N. Tr. Il at 161; C. Tr. |
at 212).

In addition, CN& S litigated a motion before Judge Nickerson to prevent disclosure of the
psychiatrist’ s notes to the defense in the crimind prosecution (S. Tr. | at 137), and litigated againgt the
City for an opportunity to take photographs of the precinct house. (N. Tr. | a 33). CN&Saso
collaborated with the government in its efforts to have the witness Sonia Miller spegk to the prosecutors
- - an event that Ms. PAmer described as one of the most “significant” inthe case. (P. Tr. a 23).
Either Scheck or Neufeld attended the debriefings of Louima by the government, which were numerous
and occurred over several months. (Id. at 15-16; S. Tr. | at 54; T. Tr. at 233). While Roper-Simpson
was present during Louima s sate grand jury testimony (R.S. Tr. | at 170-71), and Figeroux attended
some of the early debriefings with the government, it is clear from the testimony of the government
prosecutors, as well as the attorneys, that Figeroux only participated on severad occasions and then
stopped attending. (S. Tr. | a 72; P. Tr. a 18; F. Tr. Il at 45).

CN& S dso litigated a matter before this Court relating to feesto be paid to the PBA lawyers

and a potentid conflict of interest semming from PBA’s counsdl’ s attempts to represent both the PBA
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and the individually named defendant officers. (S. Tr. | at 137). According to Scheck, CN& S spent
“hundred of hours of research” to develop their Mondll theory; they hired acriminologist, Dr. Jeffrey
Fagan, and consulted with leading expertsin police practices and training. (1d. at 137-38). They
employed law studentsto review other cities practices regarding investigations of police misconduct.
(Id. a 138). They met with AUSA Ledie Cornfeld to exchange ideas regarding her pattern and
practice investigation, and consulted with expertsin their efforts to target the PBA as a defendant. (1d.
at 138-39).

Peter Neufdld testified that he had 18 laterd feet of filesin hisoffice related to thiscase. (N.
Tr. | a 45). He dso researched approximately twenty discrete legal issues in connection with the case.
(N. Tr. I a 70-71, 74-76; N. Tr. Il at 187-88). CN& S took one deposition in connection with
Louimascase (N. Tr. | a 81; N. Tr. Il a 189), and served document requests and interrogatories.
(N.Tr. 1 a 81).

The Veified Complaint, prepared and filed by CN& S and the Rubengtein firm on August 6,
1998, long after T& F had ceased their representation, conssted of forty pages of pleadings and
contained twenty-two counts againgt the City, the NY PD, the PBA, sixteen named police officers,
PBA members and EMS workers, aswell as unnamed individuals, aleging, inter dia, federal claims of
congpiracy, fse arrest, excessve force, ddlay of medicd treatment, and failure to intercede, in violation
of 42 U.S.C §1983. (Ex. 46). Therewere aso supplementd state law clams for the same offenses,
aswell asaMondl| cdlam againg the City. (1d.) The First Amended Complaint was subsequently filed
on December 4, 1998, adding an additional named defendant. (N. Tr. | a 67; Ex. 47). A Second

Amended Complaint was filed on August 16, 2000 (Ex. 48), and a Third Amended Complaint was
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filed on September 27, 2000. (Ex. 49; N. Tr. Il at 238-241).113

In response to the PBA’s motion to dismiss the complaint, CN& S prepared and served a
seventy-one (71) page Memorandum of Law, addressing the novel issue of the PBA’s potentid ligbility
in a Section 1983 police brutdity case. (N. Tr. | at 79-80; Ex. 50).** In addition, a tremendous
amount of time was spent by CN& S and the Rubengtein firm attending settlement conferences with this
Court, firgt in tense and difficult negotiations with the City of New Y ork, and then with even more
difficult and lengthy sessonswith the PBA and itsinsurers. Without reveding the nature of these
discussonsin any detail, they included discussions of the “48 hour rule,” and adoption by the PBA of a
plan for conflict counsdl. (N. Tr. | at 84-87). A review of the Court’s calendar and records
demonstrates that, prior to settlement, there were gpproximately 33 conferences attended by CN& S
and members of the Rubengtein firm over dmost three years, at which settlement, among other things,
was discussed.

Rubengtein testified that as part of hisrole in pursuing Louima' s civil case, he prepared and filed
theinitid Notice of Clam, asssted Neufeld in drafting the amended Notice of Claim, reviewed the
Summons and Complaint, suggesting various changes, and then was respongble for service of the

Complaint on the defendants in the case. (R. Tr. a 75). He aso reviewed the three amended

113A coording to Neufeld, T& F and Roper-Simpson “had absolutely no role” in the research
and drafting of the various Complaints, Exhibits 47, 48 and 49, even though that “research . . . was
ongoing while they were dill involved inthe case” (N. Tr. | & 67).

UiNeufdd tedtified that, in the fal of 1997, when he first mentioned pursuing this novel course
of action againg the PBA, Thomas and Figeroux “thought that the idea was stupid,” and “ declined
specificaly to offer any assstance in the drafting of these pleadings.” (N. Tr. | at 63-64).
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complaints aswell asthe PBA’s motion to dismiss and Louima s respongve papers. (1d.) Heinitiated
Settlement discussons with the Corporation Counsdl’ s office, attending three or four meetings with
members of that office. (Id. a 76). He then attended the numerous settlement conferences with this
Court and was ultimately responsible for drafting the release, distributing the settlement proceeds and
negotiating with various lien holders, doctors and hospitals, to reduce Louima s outstanding liens.
(d)*®

CN& S vehemently deny that T& F “did thelion’s share of the work leading to recovery in this
matter.” (S. Tr. | a 136). They disoute T&F s contention that not only did T&F play acritical rolein
securing Louima' s safety and bringing the case to the public’ s attention, but that by generating interest in
the United States Attorney’ s Office and persuading Louima s family of the wisdom of afedera
prosecution, !¢ T& F made the “eventud civil settlement at or about the level achieved virtualy
inevitable” (T&F Pog-Tr. Br. a 75). Neufeld testified that CN& S was operating under the
assumption that Louima s case would go to trid and thus CN& S was fully engaged in preparing for
trid. (N. Tr. 1l & 193). Moreover, the outcome of such atrial was not aforgone conclusion, given the

potentiad problemsin proving a*“ pattern and practice’ of violations by the City. (1d. at 191-92).

15Although T& F appear to question Rubenstein’ s right to recover his share of the fee based on
the amount of work he performed, the courts have held that regardless of the amount of an attorney’s
contribution, he does not forfeit his fee as long as he never refused to contribute more subgtantialy.
See, eq., Sealingv. Miller, 2 A.D.2d 900, 157 N.Y.S.2d 145, 147 (2d Dep’t 1956), aff’'d, 3N.Y.2d
778, 143 N.E.2d 789, 164 N.Y.S.2d 32 (1957). Of course, with regard to T&F, the mere existence
of aretainer agreement does not guarantee aright to fees when there has been an unjustified withdrawal
and the commission of ethica violations.

Y8Figeroux tetified that members of Louima s family were originally opposed to a federa
prosecution. (F. Tr. 111 at 40-41).
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Indeed, Figeroux conceded that it would be a difficult caseto prove. (F. Tr. 1l a 54). While Volpe
eventudly entered a guilty plea, the government did encounter problemsin the crimind trids of the other
officers dlegedly responsible for the aiding or concedling of the assault. Intheend, itisimpossbleto
say whether the City would have been willing to take the case to trid, but certainly the City could have

argued that it should be absolved of Mondl liability in light of the extreme and outrageous conduct of

Volpe. The case againg the PBA faced even more difficult lega obstacles and thus the outcome of the
PBA’smation to dismiss was far from certain.

Based on al the evidence presented and this Court’s own role in supervising pretrid discovery
and settlement negotiations, this Court finds that T& F radically overstated the vaue of their contribution
to the case. Whilether decision to reach out to Mr. Thompson at the U.S. Attorney’ s Office may have
been ingrumentd in initiating the federd prosecutions that would vindicate Louima s rights, the publicity
generated by the McAlary article, coupled with the firm and passionate dedication of Zachary Carter to
pursuing investigations into civil rights violations, virtudly guaranteed an inquiry by the Office. (P. Tr. a
7-8, 11-13, 74-75). Moreover, based on this Court’ s intimate involvement in the arduous settlement
process, this Court finds that T& F s assertions ignore the amount of effort required by CN& S and the
Rubengtein firm to persuade certain of the defendantsto settle at al. Whileit is undeniable that T& F
spent afar amount of time deding with the press and attending meetings with witnesses and the
government in the early part of the case, it does not appear that they conducted any legd research in
preparation for filing the civil action, and they did not attend a single court conference, asss in
discovery, or engage in motion practice or submit legd papers of any kind. It isunclear to this Court,

who persondly spent countless hours with CN& S and the Rubengtein firm in attempting to settle the
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case, that T& F would ever have succeeded in attaining a settlement comparable to that actualy
recovered. Certainly, T&F have conceded that they never would have concelved of suing the PBA nor
did they conduct any of the research necessary to formulate the clams set forth in the various

complaints.

(4) CacaulaingtheVaue

Comparing the amount and nature of the work performed by T& F and Roper-Simpson with
that of the other lawyers, this Court concludes that, in the absence of any fee sharing agreement, and
had they committed no breaches of their ethicd obligations, T& F s and Roper-Smpson’ s contributions
to the Louimas case would amount to at most 10 percent of the time and services rendered in the case,
or $303,175.01.1*" While they would have been entitled to receive athird of the totd amount of
atorney’ s fees pursuant to the fee-sharing agreement regardless of their contribution to the case, the
Court finds T&F s misconduct not only vitiates any right that T& F would have had to their one-third
share of the tota fee award, but leads this Court to recommend a significant reduction below 10
percent of thetotal fees. Indeed, the Court finds that a reduction of 30% is warranted as a result of the
extremdy sarious ethicd violations committed by Thomas and Figeroux. Thiswould result in atota fee
of $212,222.50, payable to the firm of T&F.

In determining whether thisis an appropriate portion of feesfor T&F and Roper-Simpson, it is

useful to estimate T& F sfees using the lodestar method. Taking the sarting date of T& F swork on

117 The most recent statement from the escrow agent indicates that, as of June 30, 2004, the
vaue of the tota attorneys fees held in escrow is $3,031,750.16.
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the case as August 11, 1997, the most that Thomas and Figeroux could have worked on the Louima
matter, based on Figeroux’ s testimony, was 10 hours aday, six days aweek for the period of August
11, 1997 through October 1997. (F. Tr. Il at 43-49). In November, Figeroux testified that he and
Thomas spent at most 50% of their time on the Louima matter. (Id.) Thus, based on Figeroux’'s
estimation, T& F each spent roughly 800 hours each on the case. With respect to Roper-Simpson, it is
clear from her testimony and her diary that she spent considerably less time on the case. She conceded
that she was often not invited to various meetings of counsd and excluded from certain press events.
(RS Tr. 11l a 69-70, 80-81). Her diary reflects only alimited number of entries reating to Louimain
the first few weeks, and she was unable to provide details regarding her efforts after the first few
months. (See R.S. Tr. | at 139-44, 169; R.S. Tr. Il at 122-26).

In determining an gppropriate rate used to cdculate the “lodestar” in atypica fee case, the

Second Circuit has held that the rates used must be in line with those rates prevailing in “*the didtrict in

which the court gts”” Luciano v. Olsten Corp., 109 F.3d 111, 115 (2d Cir. 1997) (quoting Polk v.

New York State Dep't of Corr. Servs,, 722 F.2d 23, 25 (2d Cir. 1983)). In addition to any

evidentiary submissions by the parties, the Court may condder its own experience and familiarity with

the case and with rates generdly charged. See Cruz v. Locd Union No. 3, 34 F.3d 1148, 1160 (2d

Cir. 1994). Severd recent cases have held that $175.00 to $200.00 per hour is an appropriate rate for

asolo practitioner here in the Eastern Didtrict of New York. See, eq., Schwartz v. Chan, 142 F.

Supp. 2d 325, 332 (E.D.N.Y. 2001) (citing Savino v. Computer Credit, Inc., 164 F.3d 81, 87 (2d

Cir. 1998) (finding hourly rate of $175.00 reasonable)); Waliav. Vivek Purmasir & Assocs., Inc., 160

F. Supp. 2d 380, 382 (E.D.N.Y. 2000) (increasing from $175 to $200 per hour the rate at which a
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solo practitioner in the Eastern Digtrict of New Y ork should be compensated). See dso Cush

Crawford v. AdChem, 94 F. Supp. 2d 294, 302 (E.D.N.Y. 2000) (noting that Second Circuit has

approved rate of $200.00 per hour for partnersin the Eastern Digtrict). Other cases have found that
higher rates are appropriate for experienced attorneys in larger firms dedling with more complex issues

or areas of specidized practice, see, e.9., New L eadership Comm. v. Davidson, 23 F. Supp. 2d 301

(E.D.N.Y. 1998) (supplementing the Report and Recommendation of the magistrate judge and
gpproving as reasonable rates of $275 per hour for the partner, $200 for an experienced associate,

$150 for aless experienced associate and $65 for law students); Fernandez v. North Shore

Orthopedic Surgery & Sports Medicine, P.C., No. 96 CV 4489, 2000 WL 130637, at *2 (E.D.N.Y.

Feb. 4, 2000) (finding $225.00 per hour reasonable for partners); Greenidge v. Mundo Shipping

Carp., 60 F. Supp. 2d 10, 12-13 (E.D.N.Y. 1999) (finding that reasonable rates range between

$200.00 to $225.00 for partners, $200.00 for senior associates and $100.00 for junior associ ates)

(citing Perdue v. CUNY, 13 F. Supp. 2d 326, 345-46 (E.D.N.Y. 1998)).

Having consdered the testimony of the witnesses regarding the background and experience of
both Thomas and Figeroux, their limited experience in pursuing this type of civil rights case, and most
importantly, the type of work they did on the case, the Court finds that a rate of $200.00 per hour
would be more than generous. With respect to Ms. Roper-Simpson, who had been out of law school
at the time for only three years, and admitted to the bar for only one year, areasonable rate for her

would be $125.00 per hour. See, e.g., Greenidge v. Mundo Shipping Corp., 60 F. Supp. 2d at 12-

13.

Based on these numbers, which assume that T& F worked as many hours asthey clam, the
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most T& F would have received on a guantum meruit basis is $160,000 for each of Thomas and

Figeroux for atota of $320,000. Assuming Roper-Simpson spent half as many hours on the case as
Thomas and Figeroux, she would be entitled to $50,000.

However, this Court findsiit utterly incredible that Thomas and Figeroux spent six days aweek,
ten hours aday on the case for several months, and yet generated not a single document or scrap of
paper. Likewise, based on her descriptions of the work she performed, this Court finds it impossible
that Roper-Smpson spent even close to 400 hours on this matter. If adiscount of 30% is taken to
account for the inflated hourly estimates of Thomas, Figeroux and Roper-Simpson, their fees would be
reduced to $112,000 each for Thomas and Figeroux and $35,000 for Roper-Simpson. Given the
Court’ sfinding that a further reduction of 30% to Thomas and Figeroux’ s feesis warranted as aresult
of the extremely serious ethicd violations committed by Thomas and Figeroux, that reduction produces
afee of $78,400 each for Thomas and Figeroux. Thus, the total award for the firm of T& F would be
$191,800, which is comparable to the $212,222.50 computed by the Court as a percentage of the
contingency fee.

However, as the Court notes below, Figeroux’ s actions in connection with this fee dispute, after

the dissolution of Thomas and Figeroux’ s partnership, warrant atotad forfeiture of his share of any fee.

G. FEgeroux's Conduct

This Court finds that Figeroux’ s actions with respect to the alegations set forth in paragraph 14

of his Affidavit are so outrageous and so completely unjustified as to warrant forfeiture of his entire
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share of the fee ™8

In his Affidavit, Figeroux essentialy accused Louimaof committing perjury and CN& S of
suborning that perjury. Specificaly, in paragraph 12 of the Affidavit, Figeroux accused Scheck of
“improperly influencing witness testimony . . . and essentidly telling the witnesseswhat to say.” (Ex. 56
112). Not only doesthis Court find Mr. Scheck’s denid of this dlegation completely credible, but the
government witnesses who testified al denied that they ever “asked [T&F] to put astop to this
practice’ or ever expressed aview that what Scheck was doing in “*preparing’” witnesses was in any
way improper. (Id.) Neither Ms. PAmer nor Mr. Thompson agreed with Figeroux’ s claim that Scheck
was doing anything improper.

While this false charge, impugning Mr. Scheck’ s integrity and aleging what is essentidly
crimina conduct on his part is a serious one, this Court is even more troubled by the statement in
paragraph 14 of the Figeroux Affidavit: “After [the Tacopina meetings], we observed a changein
Abner’ s testimony regarding . . . which officer - - Weise or Schwarz - - was present in the bathroom
while Volpe was assaulting Abner.” (Ex. 56 1114). Not only isthere not asngle shred of evidencein
the record to support this statement, but Figeroux admitted to the FBI that, at the time it was made,
Figeroux had never even read Louima' s prior testimony. (F. Tr. | a 145). The prosecutors, who were

intimately familiar with Louima s testimony and whose testimony this Court credits, emphaticaly stated

18The Court agrees with the Estate’ s position that given that the Figeroux Affidavit was
submitted after the desth of Mr. Thomeas, at a time when the partnership would have been dissolved as
amatter of law, see N.Y. Partnership Law 8 62(4), Figeroux’s misconduct in this regard cannot be
atributed to the Estate, or for that matter to Roper-Simpson, to deprive them of their share of the fees.
See Vallgraff v. Block, 117 Misc.2d 489, 492, 458 N.Y .S.2d 437, 440 (N.Y. Sup. Ct. 1982)
(partnership dissolution discharges former partner from obligations arisng after dissolution).
167




that Louima never waivered in ether histestimony or in his account of who was in the bathroom with
Volpe; it was dways the driver.

Once he redlized the serious nature of the charges he had made againgt Louima, Figeroux
attempted to back peddle, first during his meetings with the FBI and the government prosecutors and
then with Mr. Fischetti. However, despite dl these prior opportunities to clarify what he meant by this
satement in paragraph 14, it was not until amost ayear after the issue was raised in Neufdd' s Affidavit
that Figeroux, at the hearing before this Court, attempted to argue that the use of the word “testimony”
in his Affidavit was in error and that a better word to use would have been Louima's “account.”

Having listened to the testimony and observed Figeroux’ s demeanor while testifying, the Court
finds Figeroux’ s testimony in this regard not worthy of belief. Not only did Figeroux never filea
corrected verson of the affidavit, changing the word “testimony” to “account,” but his explanation given
to the Court was not even the same explanation that he gave to the FBI or to Mr. Fischetti. Instead, in
each ingance, he waffled and gave long convol uted statements about the investigation not proceeding in
the right direction and his own persond fedlings that it was Wiese and not Schwarz in the bathroom,
causing the prosecutors to declare in the first instance that he had recanted, a atement he il
vehemently denies. Y et when asked by both Mr. Fischetti in his degposition and by Mr. Ross and this
Court on severd occasons during the fee proceedings to describe what the change was in Louima's
“account,” Figeroux could not doit. “I can’t pinpoint anything,” he told Fischetti. (F. Tr. | a 108; Ex.
41 a 35). Inthisregard and others too numerous to detail, this Court found Figeroux’ s testimony to be
utterly incredible.

What compounded the problem, however, was Figeroux’ s find effort, after being subjected to
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much questioning on this issue, to provide an explanation as to the change in Louima' s account.
Specificdly, he testified that during an overnight break in the proceedings, he re-read the notes from the
meeting between CN& S and Tacopina. (F. Tr. Il a 92-94). Suddenly, he recaled something that
Louima had said about the police making two stops on the way to the precinct and his own belief that
maybe the identity of the driver had changed. (Id. a 95). Not only had Figeroux never mentioned this
to the FBI, to the government prosecutors, to Mr. Ross or to the Court during the many hours of
questioning focused on this very point, but the government witnesses, when asked, denied that thiswas
eventrue. (SeeP. Tr. a 58; T. Tr. at 283-84). There was no change in Louimd s Satementsin this
regard either.

Based on dl of the circumstances and particularly this Court’ s observations of Figeroux’s
demeanor during thistestimony, | find that he not only filed an affidavit with the Court that contained at
least one false statement, but that he perjured himsalf aswell during the fee proceeding. Whilethis
Court recognizes that in the course of ahighly charged, highly publicized case such asthis, the rivary
among counsdl can be intense and reckless things may be said, in this case, Figeroux overstepped the
bounds of both ethica and mora conduct by accusing his former client of perjury in order to enhance
his pogtion in this fee disoute, regardless of whether the ultimate issue is one of money or reputation.
Figeroux’s reckless alegations of possible perjury by Louimain the volatile circumstances of an
impending crimind trid where Louimawas a key witness shocks the conscience of this Court. Given
his threat to Neufeld and Scheck that he would “go to war” againgt Louimaand “win at any cost”
unless they agreed to pay him his fee, coupled with hisincredible testimony a the hearing, leads this

Court to recommend that Figeroux be found to have forfeited any claim to fees based on his
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conduct.’*® However, because at the time Figeroux performed work on behaf of Louima, hewas a
member of the firm of Thomas & Figeroux, the firm is entitled to the value of his sarvices. Therefore,
while the Court respectfully recommends that Figeroux be found to have persondly forfeited hisright to
compensation for his services, his forfeited share should revert to the firm, or, in this case, the Edtate of

Carl Thomas as successor in interest to the firm.

H. Alleged Ethicd Violations by CN& S and Rubengtein

The fina issue remaining for this Court to addressis T& F s argument that CN& S and
Rubengtein’s conduct judtified their forfeiture of feesin thiscase. Throughout the hearing, T& F argued
that the manner in which CN& S and Rubengtein became employed by the Louimas violated the
Distiplinary Rules.

Roper-Smpson has dleged that Rubengtein violated Disciplinary Rule 2-103 in the manner in
which he became involved in representing Louima, and therefore should forfeit hisfee. (R.S. Post-Tr.
Br. a 12-16). She contends that Rubenstein’s account of how he was contacted by members of
Louima s family and then happened to vist Pastor Nicolas on the same day as Dr. Compasis not
credible. (1d. at 12-13). Roper-Simpson questions why Rubenstein was not contacted immediately by

Louima s family since he was a that time representing one of Louima s cousins, and argues that Mr.

19The Court finds Figeroux’ s conduct in connection with this fee proceeding to be so beyond
the bounds of ethica conduct that it warrants areferrd to the Disciplinary Committee of the Bar and a
recommendation that he be barred from further practice in this Court. However, recognizing the
serious consequences of such areferrd, the Court will not, at this time, make such arecommendation
without first affording Mr. Figeroux an opportunity to respond and provide a judtification or explanation
for his conduct.
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Roy’ s testimony about his conversation with Dr. Compas is more credible than that of either Dr.
Compas or Rubengtein. (Id. at 14). Roper-Simpson contends that Rubenstein sought the assistance of
Dr. Compasin his efforts to secure retention by the Louima family in violation of the Disciplinary Rules.
D.R. 2-103 prohibits an attorney from “solicit[ing] professona employment” directly from a
prospective client “[b]y-in person or telephone contact.” D.R. 2-103(a)(1), N.Y. Comp. CodesR. &
Regs, tit 22, § 1200.8. Moreover, whilethe law is clear that an attorney may not enter into “aprior
arrangement between lawyer and layman for the recommendation of legd business, or wherethereis

the giving and recalving of any compensation for such recommendation,” People v. Schneider, 20

A.D.2d 408, 410, 247 N.Y.S.2d 623, 625 (1st Dep't 1964); seedso D.R. 2-103(B); In re Birman,

776 N.Y.S.2d 69, 70-71 (2d Dep’t 2004); People v. Hankin, 182 Misc.2d 1003, 701 N.Y.S.2d 778

(2d Dep't 1999); In re Weinberger, 259 A.D.2d 592, 20 N.Y.S.2d 339 (1st Dep't 1940), the Canons

and Rules do not *condemn| ] the recommendation of lawyersto personsin apersond, socid or

professond relaionship, pre-existing the making of the recommendation.” People v. Schneider, 20
A.D.2d a 411, 247 N.Y.S.2d a 626. Indeed, D.R. 2-103 explicitly states that “alawyer may solicit
professona employment from a close friend, relaive, former client or current client.” D.R. 2-
103(a)(1), N.Y. Comp. Codes R. & Regs,, tit. 22, § 1200.8.

In this case, gpart from Mr. Roy’s hearsay testimony that Dr. Compas told him that Rubenstein
had asked for Compas assistance, there is no evidence to support Roper-Simpson’s argument. Dr.
Compas specificaly denied that Rubenstein had asked him to get Rubengtein involved in the case.
(Compas Tr. a 173-74). Not only does this Court, having observed the testimony of dl of the

witnesses, credit Dr. Compas' testimony, but the Court also credits the testimony of Mr. Rubenstein

171



who categoricdly denied that he sought out Dr. Compas in order to influence Louima s family to retain
him. (R. Tr. a 34). Instead, Rubengtein’ s testimony is consstent with that of Louima, who testified
credibly that Rubenstein was invited to the hospitd by Louima s reatives, and retained there. (L. Tr.
12-14). Roper-Simpson’s speculation that the events did not happen this way because Rubenstein was
not contacted immediately by the family given ther prior rdationship is smply that — sheer speculation.
Indeed, according to Rubengtein’ s testimony, his office was contacted on August 11, 1997, the same
day that Thomas and Figeroux were contacted. ( R. Tr. a 32). Given that Louima simmediate
concern a that time were the pending crimind charges, it makes sense that Rubenstein’'s servicesas a
civil attorney may not have taken precedence, and according to both Rubenstein and Figeroux, the
lawyer sent by Rubengtein to the hospita was turned away by Figeroux. Findly, Roper-Smpson’'s
own notesindicate that it was Dr. Compas who contacted Rubengtein, thus undermining her own
argument. (R.S. Tr. Il a 23; Ex. 84).

Even if this Court wereto find that Rubenstein reached out to Dr. Compas seeking an
introduction to the Louima family, that done, given Rubenstein’s conceded prior relationship with the
doctor and the doctor’ s relationship with the Louima and Nicolas families, would not conditute a
violaion of D.R. 2-103. Only if it could be demonstrated that Rubenstein had a monetary arrangement
with Dr. Compas for the referrd of clients would such an introduction violate the rule. Here, no such
arrangement has been shown.

Accordingly, the Court finds nothing improper about the manner in which Rubenstein entered
the case.

T&F dso argue that Cochran violated the ethicd rules by visting Louimain the hospital without
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notifying T&F beforehand, in an effort to indnuate himself into the case. However, this Court credits
Louima s and Cochran’s tesimony relating to the role of King Keno in arranging the initid meeting
between Cochran and Louima, and regarding Louima s ultimate decison to retain CN&S. Louima
made it clear that he asked King Keno to reach out to Cochran and there has been no testimony or
other evidence to suggest that Cochran solicited thiscal in any way. Indeed, Louima tetified that he
asked Cochran to represent him, not vice versa. Moreover, this Court credits Cochran’s testimony
that he notified Thomas prior to visting Louimain the hospita and told Thomeas that Louima had asked
himto come. (C. Tr. | a 180-81). Thus, this Court finds no ethical violations on the part of CN& S
relating to their initid retention by Louima

T&F contend that as part of acampaign to exclude T&F, CN& S conducted a* broad
investigation” without advising T&F of its scope, creating “practical and ethicd concerns’ for T&F.
(T&F Post Tr. Br. at 25-26). T&F dso contend that CN& S failed to inform the government that they
had hired investigators and were interviewing witnesses. (T&F Post-Tr. Br. at 23-26; T. Tr. at 249-
50; P. Tr. at 71-73).

CN& S dispute these charges. Mr. Scheck testified that “[w]ith the knowledge of [ Thomas and
Figeroux,]” it was agreed that they would hire investigators. (S. Tr. | a 50). Among other things,
Neufeld and Scheck visited the scene with Figeroux. (1d. at 51). Moreover, according to Scheck, not
only were T& F aware that CN& S were pursuing their own investigation, but PAmer was aware as
well. (Id. at 50). She knew that the lawyers had to do their own investigation but she did not want
them to do a“full canvass’ of everyoneinthearea. (1d.)

Mr. Scheck testified that he believed it was “[n]ot just appropriate, [but] essentid and
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necessary” for the lawyersto separatdly investigate the facts surrounding Louima' s case, “to make sure
that anything that the client saysin any sworn proceeding, in any government debriefing, isthe truth.”
(Id. at 48). He explained that it was not smply enough to tell your client not to lie because sometimes
clients “for reasons that are misguided - - their desire to protect other people - - don't waystell the
truth and don’t understand the importance of afull disclosure to the government.”  (I1d. at 49). CN&S
was aso concerned that the government authorities might limit their investigation to the Louima assault
and not develop the information necessary to pursue a conspiracy clam againg the PBA. (Id. at 50).

T&F argue that dthough Ms. PAmer testified that she had no objection to CN& S conducting
an invedtigation into their pattern and practice theory for the civil case, she was not aware that CN& S
had interviewed approximately 50 people who had been at the Club Rendez-Vousthat night. (T&F
Pogt-Tr. Br. a 24; C. Tr. |l a 44). Smilarly, Thompson testified that he was unaware that
Investigators had been hired and that witness interviews were being conducted by anyone other than the
government. (T. Tr. at 249-50).

T&F spogtionin thisregard is puzzling. While in the body of their brief they contend that the
independent investigation by CN& S created “ethical concerns’ for T& F, they concede in afootnote
that there was nothing ethically improper about these interviews, but that they smply created practica
concerns for the U.S. Attorney’s Office. (Compare T&F Post Tr. Br. a 26 with 26 n.17). T&F fail to
demondrate that the investigation conducted by CN& S wasin any way aviolation of the Disciplinary
Rules, or that it hindered either the government’s case or Louima s civil casein any way. Based on all
of the evidence, this Court finds that there were no ethicd violations committed by CN&Sin

connection with their civil investigation that would judtify aforfeture of fees.
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T&F contend that CN& S’ failure to inform T&F of the Tacopina meetings was aviolation of a
provision of the Agreement By and Between Counsdl, signed by the parties on October 6, 1997. That
agreement required any signatory to the agreement to “promptly report[] to the other sgnatories’
whenever there is“what reasonably could be considered to be a Sgnificant or communication” in the
Louima matter with athird party. (Ex. 60). CN& Sdid not deny that these were sgnificant meetings.
(C.Tr. 1l at 27-28; N. Tr. | at 135-36).

T&F further contend that CN& S failure to inform T&F of the Tacopina meetings was part of
CN&S planto margindize T&F and increased T& F s suspicions regarding what other events may
have been occurring without their knowledge. CN& S contend that because T& F did not learn of the
meetingsuntil after T& F had resigned, these meetings could not be a basis for T& F sresignation and
had no impact on T&F srelationship with Louima. This Court agrees. Firgt, while Roper-Simpson
testified that Thomasfirst learned of the Tacopina meetings from Ken Thompson (R.S. Tr. | at 188),
Thompson testified that Thomas learned about the meetings from newspaper accounts which were first
published in November 1998, long after T& F had withdrawn from the case. (T. Tr. at 285, 287).
Given that neither Thomas nor Figeroux ever mentioned the Tacopina meetings to CN& S or
complained about their excluson from these meetings until after they had withdrawn, their claim that this
breach of the agreement between counsel was so sgnificant asto cause T& F to withdraw and to
warrant acomplete forfeiture of CN& S feesrings hollow. Moreover, while CN& S fallure to inform

T&F of the meatings may have constituted a breach of the agreement between counsdl,*2° and may

120 Eyen if CN& S failure to inform T& F of the Tacopina meetings did condtitute a breach of
the Agreement, that breach was excused by T& F s uncooperative and unrdiable conduct prior to the
Tacopinameetings, and by T&F s pattern of leaks to the press. This, therefore, does not congtitute
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have hindered the prosecution’ s efforts to secure Wiese' s cooperation, it was not a violation of any
ethicd rules nor did it violate any responghbility they had to ther dients, the Louimas. By contradt,
T&F s continued statements to reporters, in violation of Louima's orders, and in particular, the
comments accusing CN& S and Louima of ethicd violations, were not only direct violaions of the
Disciplinary Rules prohibition on the disclosure of client secrets but the disclosures clearly harmed
Louima, and possibly damaged his credibility.

In summary, this Court finds that T& F have failed to establish any ethical misconduct on the

part of CN& S or Rubenstein that would warrant forfeiture of their fees.

CONCLUSION

In summary, this Court respectfully recommendsthat CN& S motion for an order forfeiting
T&F s share in the fees due to their unjustified withdrawa from the case be granted.

In the event the digtrict court disagrees, it is respectfully recommended that there be a sgnificant
reduction in T& F sfees based on T& F s unwarranted disclosures of client secretsto the press. This
Court further recommends that, if they are to receive any fees, T&F s fees be limited to $212,222.50,
of which $35,000 be digtributed to Roper-Simpson, and that Figeroux be denied any right to sharein
those fees based on his conduct in connection with this dispute.

Finaly, this Court respectfully recommends that T& F s motion to have CN& Sforfeit their fees
be denied.

Any objectionsto this Report and Recommendation must be filed with the Clerk of the Court,

grounds to deny CN& Sfees.
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with a copy to the undersigned, within ten (10) days of receipt of this Report. Failure to file objections
within the specified time waives the right to gpped the Didrict Court’sorder. See 28 U.S.C. §

636(b)(1); Fed. R. Civ. P. 6(a), 6(e), 72(b); Small v. Secretary of Hedlth and Human Servs,, 892 F.2d

15, 16 (2d Cir. 1989).

The Clerk is directed to mail copies of this Report and Recommendation to the parties.

SO ORDERED.

Dated: Brooklyn, New Y ork
July , 2004 CHERYL L. POLLAK
United States Magidtrate Judge
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