UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

BARBARA SCHWAB et al., individually and
on behalf of all otherssimilarly situated,
Plaintiffs,

No. 04-CV-1945 (JBW)

V.

PHILIP MORRISUSA, INC., R.J. REYNOLDS
TOBACCO CO., BROWN & WILLIAMSON
TOBACCO CORP., LORILLARD TOBACCO
CO., LIGGET GROUP, INC., AMERICAN
TOBACCO CO., ALTRIA GROUP, INC,,
BRITISH AMERICAN TOBACCO
(INVESTMENTS) LTD.,

MEMORANDUM & ORDER

S N’ N N N N N N N N N N N N N

Defendants.
APPEARANCES:
For Plaintiffs:
Cohen, Milstein, Hausfeld & Toll Finkelstein, Thompson & Loughran
Washington, D.C. Washington, D.C.
By:  Benjamin D. Brown By:  William P. Buitterfield
Paul T. Gallagher Hilary K Ratway
Michael D. Hausfeld Richard M. Volin
Andrea L. Hertzfeld
Brent W. Landau Smoger & Associates, P.C.
Douglas J. McNamara Oakland, CA
Linda P. Nussbaum By:  Gerson H. Smoger

James J. Pizzirusso
Susan Rogers Schwaiger

For Defendant Philip Morris USA, Inc.:

Arnold & Porter Kirkland & Ellis

Washington, D.C. Chicago, IL

By:  Judith Bernstein-Gaeta By:  David M. Bernick
Anthony D. Boccanfuso Renee D. Honigberg
Susan B. Cassidy



Brian Thomas Edmunds
Murray R. Garnick
Edward Gehres

Jennifer Ann Karmonick
Courtney E. Smothers

For Defendant R.J. Reynolds Tobacco Company:

Jones Day Womble, Carlyle, Sandridge & Rice
Cleveland, OH and New York, NY Winston-Salem, NC
By: Mark A. Belasic By:  Gusti W. Frankel

Harold Keith Gordon
Theodore M. Grossman
Steven P. Harte

For Defendant British American Tobacco Ltd.:

Chadbourne & Parke

New York, NY
By:  Joseph Gerard Falcone
Philip A. Pfeffer

For Defendant British American Tobacco, P.L.C.:

Chadbourne & Parke
New York, NY
By:  Thomas Edward Riley

For Defendant Liggett Group, Inc.:

Kasowitz, Benson, Torres & Friedman
New York, NY
By:  Leonard A. Felwus

Julie R. Fischer

Aaron H. Marks



For Defendant Brown & Williamson Tobacco Corp.:

Kirkland & Ellis
New York, NY
By:  Peter A. Bellacosa

For Defendant Lorillard Tobacco Company:

Greenberg Traurig, L.L.P.

New York, NY

By:  Alan Mansfield
Joanne M. McLaren
Stephen L. Sax|

JACK B. WEINSTEIN, Senior United States District Judge:

TABLE OF CONTENTS

l. INtroduCtion . . . ... o
. AllEgatioNS . . . .o
A. Burdenof Proof . .......... ...

1 ClassCertification. ...,

2. SummaryJudgment . . ...

B. Sourcesof Proof . ...

C. Overview of the Conspiracy and Fraud . . ... ..............

D. Other “Light” Cigarette Fraud Actions. .. ................

1. Racketeer Influenced and Corrupt OrganizationsAct .. ............
A. Violationof Crimnad RICO . .......... .. ... ... oo,



1. Conduct of a Racketeering Enterprise (8§ 1962(C)) . ... ..o oot 43
a Enterprise. . . 43

b. CondUCE . . ..o 44
C. Racketeeringactivity. . ... 45

d. Pattern . ... 47

2. Conspiracy (81962(d)) . . . .. vt 48
a Cofacredit . . ... 48
b. SupremeCourtprecedent . . ... 50

C. Subsequent decisions of the Second Circuit and

diStriCt COUMS . . ..o 53
d. Other CIrCUItS . . . .o e 54

e Conclusion on conspiracy requirements. .. ................. 56

B. INJUIY TO Property . . ... 56
1 LAV . e e e e 56
2. Defendants' Motion for Summary Judgmentoninjury .............. 57
a Proprietary injury . . ... 57

b. Personal injury . ... 61
3. Conclusion ON INJUIY . .. ..o 63
C. Causationand Reliance. . . ... 63
1. = 63
a Factual causation . .. ... 64

b. Proximate Causation . . .. ......ou i 64



C. Reliance. . ... o 66

I Relianceisrequired . .. ........ ... . .. 66

ii. Roleof reliance. .......... .. ..o i 67

€) Directreliance. ..., 67

(b) Third-party reliance. . ...................... 68

d. Transaction causation and losscausation . .. ................ 69

2. Defendants Motion for Summary Judgment on Causation .. . ........ 70
a Reliance. . ... 70

I MPaintiffs clamsofreliance....................... 71

ii. Reliance showing required inthiscase. ... ........... 72

iii. Paintiffs have demonstrated reliance . . . ............. 73

b. Indirect purchaserrule. ............ o i 78

I HlinoisBrick. . ....... ... o 80

ii. Inapplicability of IllinoisBrickrule................. 83

3. Conclusion 0N CauSation . . ... oot 89
D. Computation of Total Damages . . . ... ..o e i 89
1. Plantiffs Models. ... 90
a “Lossof market” model . .......... .. .. 91

b. “Lossof value" model . ............. 92

C. “Priceimpact” model . ............. .. 92

2 LW . 93
a Practiceunder commonlaw . ........... ... ... .. . . 93



b. Practiceunder securitieslaw. . . .......... ... ... ... ... .. 96

I 1933 ACt . o 96

ii. 1934 ACt . .o 97

@ Explicitrightsof action..................... 97

(b) Impliedrightsof action..................... 98

C. Practiceunder antitrust law . ... .......... ... i 99

3. Applicationof LawtoFacts. .. ... 103
a APPropriate MEASUIe . . . . . oo ittt e e 103

b. Degreeof precisionrequired . .. ..., 107

4. EquitableRelief . . ... .. 110
5. Conclusion on Computation of Total Damages. .................. 111
E. Statute of LIMItationS. . . ... ..o 111
1 LW . 111
a ACCIUAL . . . 112

b. Equitabletolling . ........ ... 113

2. Procedural HistOry . . ... ..o 114
3. Applicationof LawtoFacts. .. ... oo 116
a Actual knowledge. . . ... 116

b. Imputed knowledge. . .......... o 118

I Classcounsd’sknowledge. ...................... 118

ii. Classmembers knowledge. .. ................... 121

C. Separateaccrual . .. .. ... 125



d. Equitabletolling . .. ... 125

4. Conclusion on Statute of Limitations. .. ........................ 127
Collateral EStOppel . . . ..o 127
A. LV . e e 128
B. Preclusive Effect in Possible Future Bodily Injury Cases. . . ............... 129
C. Claim Splitting . . .. ..o 130
D. Preclusive Effect of United Statesv. PhilipMorris. ..................... 131
E. Preclusive Effect of Overlapping ClassActions. . ....................... 134
Defendants Other Summary Judgment Motions. . .. ..., 135
A. Mutagenicity of “Light” Cigarettes. . ......... ... i 135
B. Defendant BATCo' s Separate Motion for Summary Judgment

ONAIL ClaimS . . .o 136

1. Extraterritoriality of RICO . ... ... .. 137

a S 137
b. Applicationof lawtofacts. . ......... ... ... . L 139
2. BATCoO'sLiability . ... 140
a BATCo sconduct of theenterprise. ..................... 140
b. BATCo' s participationintheconspiracy .. ................ 141
C. Damages. . .. ... 142
d. BATCo' s association with Brown & Williamson. . ......... 143

3. Conclusion on BATCo's SeparateMotion . .. .................... 143

C. Defendant Philip Morris Separate Motion for Summary Judgment on All Claims

After November 2002 . . . .. 144



1 0 £ 145
a PM USA’sdisclosures. ... 145
b. Paintiffs “concession”. .......... .. .o 146
2. P 147
3. Applicationof LawtoFacts. .. ... 147
a Absence of aschemetodefraud . ........................ 148
b. Reasonablereliance. . .......... ... 150
C. Judicial estoppel ... ... 152
d. Findings on continued increases in nicotine inhaled
from*“light” cigarettes. . ........ ... .. ... .. L. 153
4. Conclusion on Philip Morris SeparateMotion. . ................. 154
VI.  Paintiffs Motionsfor Summary Judgment . . ........... .. i 154
A. FTC D NS . . o o 154
1 0 £ 155
a FTCaction . . ... e 155
b. Procedura history . ......... .. 157
2. LW . 159
3. Applicationof LawtoFacts. .. ... 160
a “New” evidenCe. . ... 160
b. Defendants' stated position. ..., 161
4. Conclusonon FTCDefense. . ... 163
B. Compensation Defense . . ... ..o 163



C. Compliance with Public Health Community Defense . .. ................. 168

D. Meaning of “LightS” DeSCriptor . . . ... ..ot e 169
VII.  Paintiffs Motion for Class Certification. . .............co .. 170
A. ClassCertificationUnder Rule23 .. ... ... e 170
1. Burdenof Proof .. ... ... 170

2. Purposeof Rule23. .. ... .. 172

B. Rule23(a) PrerequiSIites. . . ... ..o 176
1. NUMEIOSITY . . oottt e e e e e 177

a S 177

b. Applicationof lawtofacts. . .......... .. ... . L 178

2. CommonNality . . ..o 178

a S 178

b. Applicationof lawtofacts. . .......... ... ... . L 181

3. Typicality . .o 183

a LW . 183

i Uniquedefenses. . ... 183

ii. SUDCIBSSES . . .o 184

b. Applicationof lawtofacts. ............ .. ... ... ... 185

4. Adequacy of Representation . .. ... 186

a S 186

I Classcounsel . ... 188

ii. Class representatives lacking interests



antagonistictotheclass. .. ...................... 189
iii. Otherfactors............ ... ... 191

a) Knowledge of the case and ability

tosupervisecounsel . ...l 191

b) Credibility of representatives. .............. 193

b. Applicationof lawtofacts. . .......... .. ... L 194
I Named plaintiffs. .......... .. ... .. L. 194

ii. Proposed classcounsel . ......... ... .. ... .. .. 198

C. Rule 23(b)(2): Injunctive or Declaratory Relief ... ...................... 199
1 P 199

2. Applicationof LawtoFacts. .. ... 201

D. Rule23(b)(3): Money Damages . . . .. ..o ot e 202
1 LW . 203

a Predominance of common questionsof law orfact.......... 203

I Violation of RICO mail or wirefraud . .............. 204

ii. Causationandreliance. . ... i 205

a) General proof of reliance. . ................ 205

b) Individual proof of reliance................ 209

iii. Injury to property anddamages. ... ................ 211

b. SUPENIONTY .« o ettt 214

2. Applicationof LawtoFacts. .. ... 216

a Class action is superior method of adjudication............. 216

10



VIII.

b. Common questions of law or fact predominate. ............ 220

I Reliance. ... 222

ii. Injury to property anddamages. ... ................ 228

iii. Statute of limitations. ... .......... ... .. ... ... ... 233

E. Rule 23(g): Adequacy of ClassCounsel .. .......... .. ... 235
F. RICOand Class Certification . . .. ... 235
G. Conclusion on Certificationof Class. . . ... 236
Admissibility of Expert Evidence. . . ... 236
A. Motions Regarding Admissibility of Expert Reports. .................... 236
B. Rules 702 and 703 of the Federal Rulesof Evidence. . ................... 237
C. Qualifications of EXpert Witnesses. . .. ... .o 239
D. Helpfulnessand Relevance. .. ... o 240
E. Reliability . . ... 242
F. Individual EXperts RepOrts. . . ..o 247
1. Challengesto Plaintiffs Experts............ ... 249

a John C.Beyer . ... 249

b. DavidM.BUIMNS. ... .. 271

C. Joel B.Cohen . ... .. 274

d. K.Michagl Cummings. .. ......... ... ... 279

e Michael J.Dennis. ....... ... 289

f. RobbinDerry. . ... 291

g. MarvinE. Goldberg . . ... 292

11



h. Jeffrey Harris . .. ..o 300
I JohnR. Hauser . ... .. 307
J- KatherineKinsdla. .. ....... .. .. i 316
k. Matthew L. Myers. . ... 321
l. BlaneF. Nye. ... .. 330
m. RichardW.Pollay . ........ ... o, 345
n. Robert N. Proctor . ... 365
0. Paul SIOVIC. . ... 401
p. JOSeph E. Stghitz . .. ..o 413
Challengesto Defendants’ EXperts. ...ty 427
a Michael Dixon.......... .. 427
b. Jeffery Gentry . . ... 428
C. JaNEE. LaWiS. ... 429
d. Armold T.MOSDENG . . ..ot 431
e KennethR. Podraza. . .......... ... .. ... 433
f. GrahamA.Read . ......... ... .. 434
g. Edward A.Robinson . . .......... .. . 436
h. WilliamWecker .. ... 436
Minor or No Challenges to Plaintiffs' and Defendants' Experts. . . . .. 438
a Neal L.BENOWItz ... ... e 438
b. Michael F.Borderding . .. ... 438
C. Gregory N. Connolly . ... ..o 439

12



Richard COX . . ...t 439

WayneS.DeSaro . .. ... 440
Peter C.English......... 440
BaryE.Goodstadt . .. .......... ... .. 440
StephenHecht . ........ .. 441
Lucy L.Henke. ... .. ... 441
Jack E. Henningfield . . ........... ... 441
Jacob Jacoby . .. ... 442
JamesA.Langenfeld . ........... .. 442
Nancy A. Mathiowetz . .. .......... ... . 443
KenmnethA.Mundt . ........... . i 444
KevinM. Murphy . . ... 445
BruceNeidle. ... ... ... 446
BruceM.Owen. ... 446
Stanley Presser . .. ..o 447
Michagl Schaller .. ... ... ... .. . . 448
GeorgeSaiden . .. ... 449
Peter G.Shields. ... 450
DavidW. Stewart . . ... 451
CharlesR. Taylor . ... e 452
Michael Thun...... .. ... .. .. 452
Peter A.Valberg. ... 453



Z. WLKIPVISCUS .« . oo e e 455

aa. Errol Zeiger . ... 455
G. Plaintiffs Motion to Exclude Expert Testimony that “Light”
Cigarettesare Safer . . ... ..o 458
H. Defendants' Motion to Exclude Expert Evidence of Impact of
Marketing of “Light” Cigaretteson Smoking Rates. ... .................. 459
1. Relevance. .. ... . 460
2. Reliability . . ... 460
Defendants Motion to Exclude Expert Testimony Regarding
Mutagenicity of “Light” Cigarettes. ............... ... 465
J. Further RulingsasCaseDevelops. . . ... ..o 465
IX. Management ISSUES . . . .. .. ..ot e 466
A. Aggregate Proof . . . ... 466
1. Federal Rules of Civil Procedureand Evidence. .................. 470
2. Appropriateness of Sampling and Survey Techniques. . ............ 474
3. DUEPIOCESS. . ..o 479
4. JUry RIght . .o 483
B. Distributionof Any Damages . . . ... ..o 489
1. FIUId RECOVENY . . oo s 490
a Nature and USE. . .. ..o 490
b. Interaction with procedural and substantivelaw ............. 494
C. General law . . ... 496
2 Second Circuit Lawon FluidRecovery .. ...t 504

14



3. Applicationof LawtoFacts. ........... ... i 521

a EisenandVanGemert............. . i, 523

b. Due process and Seventh Amendmentissues. .............. 525

C. RulesEnabling Act . . ... 526

4. ConclusononFluid Recovery . . ... 529

C. Allocation of Damages Among Defendants. ... ............. ... 529

1. National CommonLaw .. ... ... 529

2. Joint and Severa Liability . ........... . 530

3. Market Share. . . ... 532

4. Other SyStemS . . . ..o e 535

X. Certification of Interlocutory Appeal . .. ... 536
T - Y 538
XIL CoNnCluSION . . .. 539
Appendix A: United Statesv. PhilipMorris. . ... 541
Appendix B: Blue Cross & Blue Shield of New Jersey v. PhilipMorris. . .............. 1302
Appendix C: Pricev. PhilipMoOrris. . ... 1367
Appendix D: InreSmon Il Litigation . . ... ..ot 1407
Appendix E: Monograph 13 . . . ... 1450
Appendix F:  Report of Massachusetts Department of Health . . ...................... 1526

15



I ntroduction

Tobacco has been woven into the fabric of American history and society since the 1620's
when, as the first cash crop, it saved the colony of Virginia and then, together with cotton,
established the economic base for davery. Edmund S. Morgan, American Savery, American
Freedom, The Ordeal of Colonial Virginia 112, 310 (Francis Parkman Prize Ed., 2005).

In more recent times, through cigarettes—produced and allegedly fraudulently
merchandised on a massive scale—it has become the basis for a pandemic, causing the premature
deaths of tens of millions of Americans. This case represents one event in thislong narrative: the
alleged successful effort of defendants to cozen smokersinto continuing to buy their products by
convincing them that smoking “light” cigarettes was safer for their health.

It is plaintiffs view that this campaign caused smokers to buy “light” cigarettes, in large
amounts, at a price greater than they would have paid had the truth been acknowledged by
defendants. Defendants’ acts, plaintiffs contend, constituted a violation of the Racketeer
Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. 88 1961 ff, warranting trebled
money damages. 18 U.S.C. § 1964(c). Class action status is sought to bring to bear, on a
consolidated basis, the weight of all United States smokers' claims.

It is charged—with substantial evidence to support the contention—that plaintiff smokers
bought cigarettes characterized as “light,” on the suggestion of defendants—the mgjor cigarette
manufacturers—that they were less harmful than “regular” cigarettes, when in fact they were at
least as dangerous and defendants knew of their dangers. The claim isthat the carcinogenic and
other adverse effects smokers sought to avoid were not reduced by smoking “light” rather than

other cigarettes; that defendants knew this was the case; that they concealed this fact; that they
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urged plaintiffs—through advertising and other public statements—to smoke these “lights”
knowing smokers were being misled; and that they defrauded purchasers of billions of dollars
spent for light cigarettes worth less than their purchase price.

On behalf of a prospective class, the named plaintiffs seek class certification pursuant to
Federal Rules of Civil Procedure 23(a) and 23(b)(2) and (3) on behalf of the class of persons
defined as:

All United States residents who purchased in the United States, not
for resale, cigarettes labeled as “ Lights” and/or “Light”
(collectively “light cigarettes’) that were manufactured and/or sold
by Defendants during the period commencing on the first date that
Defendants began selling light cigarettes until the date trial
commences (the “ Class Period”), and who are not, as of the date of
trial, members of a certified state class seeking economic damages
stemming from their purchases of light cigarettes or having
obtained an award of, or adenial of, such damages. Excluded from
the Class are individuals who are directors and officers of the
Defendants' corporations, their parents, subsidiaries and/or
affiliates.

Thislitigation is another in the continuing battle of plaintiffs lawyers and their clients
with the cigarette industry. While limited success by smokers in some suits—and the cost of
litigating—have probably had some deterrent effect on aggressive marketing of a product
defendants now partly acknowledge to be dangerous, this, and other suitslikeit, probably have
had only aminimal value in reducing what even defendants now concede are the enormous costs
to public health of widespread cigarette smoking. More effective in aleviating smoking dangers

are probably such legislative and administrative efforts as prohibiting smoking in public and
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commercia areas, and raising prices, primarily through taxes. Nevertheless, where a cigarette
smoker can demonstrate that he or a group of smokers has been damaged by the cigarette
industry, the help of the court in resolving the claim and defenses is mandatory. The independent
political-economic arrangement defendants made with the states to pay them billions of dollars
over many years has not compensated smokers for the individual damages they have allegedly
suffered.

Early in our history the Supreme Court ruled that afederal court must decide cases
properly brought. It:

must take jurisdiction if it should. The judiciary cannot, asthe
legislature may, avoid a measure because it approaches the
confines of the constitution. We cannot passit by becauseit is
doubtful. With whatever doubts, with whatever difficulties, a case
may be attended, we must decideit, if it be brought before us. We
have no more right to decline the exercise of jurisdiction which is
given, than to usurp that which is not given. The one or the other
would be treason to the constitution. Questions may occur which
we would gladly avoid; but we cannot avoid them.

Cohensv. Virginia, 6 Wheat. 264, 404 (1821).

While “the federal courts may, in their discretion, [in some narrowly specified classes of
cases,] properly withhold the exercise of the jurisdiction conferred upon them where thereis no
want of another suitable forum,” Massachusetts v. Missouri, 308 U.S. 1, 19, 60 S. Ct. 39 (1939),
the choice in the present case under the federal RICO statute is not between a United States
district court and some other forum, but between this court and no effective forum at all.

Plaintiffs have proposed an elegant analysis of the law and facts as arationale for
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certifying thislitigation asa class action. Their claim is that they, and a class consisting of tens
of millions of smokers, were induced by fraud to buy akind of cigarettes, “lights,” and that they
suffered financial damage because they did not get what they thought they were getting—a more
valuable, safer cigarette. By relying on federal substantive statutes—the combined “RICO” and
Mail and Wire Fraud Acts, 18 U.S.C. 88 1341, 1343—they seek to avoid one of the serious
difficulties with national class cigarette actions: the tort law in the fifty states is not uniform.

They also propose to avoid the other main problem with smokers' class actions: conduct
and motive differences among members of the class. Individuals start and quit smoking and
choose various types of cigarettes for different reasons and suffer wide variations in possible
harm, creating different specific causation and damage issues attributabl e to each class member.
If plaintiffs’ experts are to be credited in the testimony promised by plaintiffs' counsel, economic
loss of value in purchases of cigarettes alegedly touted as “lighter” when they are not safer
avoids this problem of human diversity: first, by the equivalent of statistical averaging and,
second, should the jury determine total damages to the class, division of the damages based on
claims of smokers for the relative number of cigarettes they bought during the applicable liability
period, with unclaimed proceeds to be distributed on a cy presbasis.

Defendants, by contrast, in powerful briefs and arguments, point to what they believe are
critical defectsin the plaintiffs' case on the facts and the law requiring not only denial of class
certification, but dismissal of the case. They contend that they committed no fraud, that the
statute of limitations has run, and that class action procedures are not applicable. Accordingly,
they move to dismiss and to deny class certification.

In considering the matter as it now stands, two powerful factors should be kept in mind:
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First, isthe jury’s constitutional role and its vast discretion in evaluating evidence in a civil suit
of this kind under Amendment V11 of the United States Constitution. Thejury’s power and
capacity to deal with complex facts and come to a reasonable resolution of a dispute should not
be underestimated.

Second, is the power of the American legal system to overcome a defense that plaintiffs
claims are so enormous in scope and time, and in diverse persons affected, that they can never be
fairly adjudicated in areasonably comprehensive and relatively inexpensive way. In this
connection it iswell to recall a central theme of our American legal system: ubi jus, ibi
remedium—each right has aremedy. Every violation of aright should have aremedy in court, if
that is possible.

The very essence of civil liberty certainly consistsin the right of every individual
to claim the protection of the laws, whenever he receives an injury. One of the
first duties of government isto afford that protection. . . .

“[It isageneral and indisputable rule, that where thereis alegal right,
thereisaso alega remedy by suit or action at law, whenever that right is
invaded.” . ..

“[E]very right, when withheld, must have aremedy, and every injury its
proper redress.” The government of the United States has been emphatically
termed a government of laws, and not of men. It will certainly cease to deserve
this high appellation, if the laws furnish no remedy for the violation of avested
legal right.

Marbury v. Madison, 1 Cranch U.S. 137, 163 (1803) (quoting 3 William Blackstone,

Commentaries 23, 109).
In modern times, at least since adoption of the Federal Rules of Civil Procedure and

Evidence, the ancient maxim is modified to read, “each violation of aright should have a
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practicable remedy.” A remedy that isimpracticable in execution is—for those whose |egal
rights have been violated—no remedy at all. Procedures developed through American class
action jurisprudence should not be frustrated when alarge number of small claims can be
aggregated and tried in away fair to both plaintiffs and defendants. Current widespread partia
acknowledgment by defendants of the dangers of their product and alleged efforts to reduce
smoking by minors and others does not negate any liability for past delicts not subject to the
statute of limitations.

Resolution of many of the factual disputes in the case depends upon widely divergent
possible inferences that may be drawn from a huge amount of already available evidence of
activities by defendants and members of the putative class. While the American jury has been
more and more controlled by devices such as summary judgment, the strong policy embodied in
Amendment VI, and the presumption that the system can provide a practical remedy for a
widespread violation of aright, requires allowing jurors to draw necessary operative factual
conclusions wherever reasonable minds could differ.

In the instant case the wisdom embodied in the Constitution is reflected in the ability of a
fair cross section of the community to appreciate and understand evidence of why people smoke,
why they do it in certain ways, and what impact actions and policies of defendants in such
matters as advertising have had in influencing behavior. The federal petty civil jury provides the
ultimate focus group of the law.

In deciding the balance between plaintiffs and defendants, the scale tips heavily in the
instant case in favor of alowing ajury rather than ajudge to decide the case. Here, in alitigation

that arguably might go either way on inferences and facts, the Constitution and basic principle
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point to certification of the class, allowing the matter to proceed before ajury in away that is
practicable. Denial of motions to dismiss and to exclude relevant and reliable proof, scientific
and otherwise, will permit the jury to decide the dispute fairly.

Whether plaintiffs can overcome the defendants objections to their proof is subject to
trial by jury. Thereisenough merit to both plaintiffs' and defendants’ contentions to permit the
litigation to go forward. If, as contended by plaintiffs, a huge fraud was perpetrated on tens of
millions of people causing them billions of dollars in loss—measured largely by the difference
between the value people were led to believe they were getting when they bought “light”
cigarettes for safety, and what they received, a non-safe product—recovery dependent on proof
should be allowed. The extensive evidence introduced on preliminary motions supports
certification of the class and denial of defendants' motions for summary judgment.

While evidence of fraud on the class appears to be quite strong—and defendants have
been less than candid in insisting that there was no fraud—evidence of the percentage of the class
which was defrauded and the amount of economic damages it suffered appears to be quite
weak—and plaintiffs have been less than candid in failing to acknowledge that deficiency in their
proof.

The court in United States v. Philip Morris, No. 99-2496, (D.D.C. Aug. 17, 2006),
described in Part I1.D, infra and excerpted in Appendix A, infra, has estimated that some fifty
percent of those who smoked “light” cigarettes would not have done so had they known the truth.
See Appendix A at p. 1203, infra. This estimate, strongly relied on by plaintiffsin argument, see
Transcript of Sept. 13, 2006, at 52:5-13, 157:22-159:7, does not fill the gap in their proof since,

even if the court was right in United States v. Philip Morris, a significant portion of that fifty
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percent might have smoked other types of cigarettes purchased at the same price “lights” were
selling for. Contrasting the real diverse universe of “lights’ smokers with the counterfactual
universe of fully advised “lights’ smokers to determine the impact of the fraud on the size of the
market and its nature for damage purposes is a daunting enterprise even with the many proffered
experts holding up their statistical lanternsto help in the search for the truth.

There is considerable merit to defendants experts position that many, if not all, the
plaintiffs would have bought these light cigarettes even if they knew they provided no health
advantage over regular cigarettes, and that they received full value for their money. There are
also serious objections to the plaintiffs' plan to divide any damages based on the relative number
of cigarettes claimed to have been bought by claimants during the period found applicable by the
jury, with cy pres division of the remainder. Thisform of fluid recovery tends—Ilike amost all
aggregate litigation—to overcompensate some and undercompensate other members of the class
who may have relied differently on the “lights’” designation and may have acted differently and
for different reasons relevant to damages. Nevertheless, serious and unique factual-substantive
issues now presented can be resolved by the jury with the aid of experts and statistical proof. If
plaintiffs are right, they should not be fobbed off by real and imagined barriers of proof and
management problems that can be circumvented in afair adjudication.

Essentially, the issue before the court is not whether a fraud case be proven, but whether
damages can be proven for the period since each smoker started smoking, failed to stop, switched
to, or started with “lights” rather than the standard cigarettes in vogue up to the introduction of
“lights” on alarge scale. That introduction to “light” smoking and encouragement of continued

use by defendants was allegedly in response to a widespread fright induced by the Surgeon
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Generad’ s reports and other warnings of hundreds of thousands of deaths caused yearly by cancer
attributable to smoking.

Plaintiffs have demonstrated that they may be able to produce sufficient proof to satisfy a
jury as to damages based largely on statistics, the law of large numbers, and their experts
analyses to show a reasonabl e estimate of total damages, without producing proof of reliance and
fraud as to each of millions of smokers, with a damage figure assigned to each smoker and each
year that he or she smoked.

If each smoker must be considered separately, as defendants suggest is the case, it would
be impossible to proceed with a suit of this nature even if it were absolutely clear that each
plaintiff had been damaged in the manner plaintiffs allege. The transactional costs and the
relatively small recovery for the difference in value between what an individual smoker paid for
and what he received would result in damages measured in tens or hundreds of dollars. The huge
costsin bringing this action could not be supported by such individual adjudications.

The question then becomes whether the American legal system, faced with an alleged
massive fraud, must throw up its hands and conclude that it has no effective remedy for what at
this stage of the litigation must be assumed to be a huge continuing violation of consumers
rights. Inthe American lega system, whose watchword has been, as already noted, “no right
without aremedy,” the answer isthat modern civil procedure, scientific analysis, and the law of
large numbers used by statisticians provide alegal basis for apractical and effective remedy.
The plaintiffs are entitled to the chance to prove their allegations.

Candor impels recognition of the fact that the Courts of Appeals have not been kind to

massive claims against tobacco companies. Despite repeated findings of fact by judges and
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juries supporting claims of fraud, appellate courts have repeatedly dismissed such cases whether
the claim was for consumer fraud, personal injury, or third party damages for costs of medical
treatment. The defendants make a strong case that this suit, too, must founder on that appellate
predilection for individual suits.

The case comes down to the role of the jury: should it be permitted to decide this vexing
private litigation on the basis of somewhat dubious arguments and questionable proofs when the
decision has so many important public social overtones, or should the judges themselves decide
by holding that the matter is beyond the ken of areasonable jury? Here, the fundamentals of the
Constitution provide the answer. The first Congress and the States that then constituted the
Union still speak clearly enough:

AMENDMENT VII
RIGHTSIN CIVIL CASES
In Suits at common law, where the value in controversy shall exceed twenty
dollars, the right of trial by jury shall be preserved, and no fact tried by ajury,
shall be otherwise re-examined in any Court of the United States, than according

to the rules of the common law.
See also Brink’s Inc. v. City of New York, 717 F.2d 700, 711 (2d Cir. 1983) (“There isno bright
line that divides evidence worthy of consideration by a jury, although subject to heavy
counter-attack, from evidence that isnot. Especially because of the guaranty of the Seventh
Amendment, afederal court must be exceedingly careful not to set the threshold to the jury room
too high.”) (quoting Herman Schwabe, Inc. v. United Shoe Machinery Corp., 297 F.2d 906, 912
(2d Cir.), cert. denied, 369 U.S. 865, 82 S. Ct. 1031 (1962)).

If this case presentsissues for the jury—asis now the decision of this court—then both
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the certification question and defense motions for summary judgment should be—and now
are—decided in plaintiffs’ favor. That the court believes, on the evidence thus far produced, that
the amount of possible damages has been grossly exaggerated by plaintiffsis not a basis for
denying their right to ajury trial. Adjustments to damages can be made after all the evidence is
in and the jury has made its decision, if that decision is unreasonable.

In Part 11 and Appendices A, B, C, and D, allegations and prior findings of fact against the
tobacco companies on the fraud issue are sampled: First, is the genera fraud in hiding the
dangers of smoking, and second, is the particular fraud respecting lights. Appendix E includes
portions of a Untied States Surgeon General’ s report on the health risks posed by “light”
cigarettes and the history of their development. Appendix F includes portions of arecent
Commonwealth of Massachusetts report on continuing increases in nicotine inhaled from
cigarettes, including those designated as “light.” In Part 111, the law of RICO is analyzed and
defendants’ central motions for dismissal considered.

In Part 1V the court considers the role of collateral estoppel in thislitigation. Whether an
adjudication against either side would be binding on collateral estoppel grounds in suits based on
substantive theories similar to the one implicated in the present litigation when recovery is
sought for physical injury to smokers rather than economic loss from the purchase of overpriced
cigarettesisimportant. Recoveries for medical damage to the person of smokers are enormously
higher than those sought now. Thislegal problem and the related problem of splitting a cause of
action, also discussed in Part IV, do not trump class action advantages since members of the class
can opt out. It isafactor, however, that needs evaluation in the context of certification.

In PartsVV and VI, the parties' additional motions for summary judgment are discussed
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and resolved. Part VI addresses the motion for class certification. The question of class
certification is critical for this court and the Court of Appeals. No individual can afford to
prosecute the case done. Denial of certification here or on appeal would constitute a“death
knell.” Part VIII contains an analysis pursuant to Rule 702 of the Federal Rules of Evidence of
the proposed testimony of experts for defendants and plaintiffs to determine whether ajury
should be permitted to hear them; it is concluded that most experts of both defendants and
plaintiffs should be heard. Part IX considers management issues, including the use of aggregate
proof and fluid recovery.

Part X considers application of Rule 23(f) or section 1292(b) of title 18 to an
interlocutory appeal. Based on experience with the trial and other disposition of a number of
aggregate tobacco actions in this court, it is the opinion of the court that this class action can be
tried to afinal judgment that provides appropriate protection against relitigation of the issues
adjudicated with fidelity to the applicable substantive law. Federal courts have the institutional
capacity to conduct these proceedings. The representation of defendants and plaintiffsis
adequate to conduct the litigation for the benefit of all persons whose interests are being
adjudicated.

Animmediate stay isrejected in Part XI. The Court of Appeals has the power to grant
such a stay, but the case, in the trial court’s opinion, should promptly proceed in view of itslong
history.

Part X11 orders that the class sought by plaintiffs be certified. The motions for summary
judgment are denied.

Numerous interlocutory orders have been issued in this litigation. See Schwab v. Philip
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Morris, No. 04-CV-1945, 2006 WL 721368 (E.D.N.Y. Mar. 20, 2006) (overruling plaintiffs
objections to magistrate judge’ s orders); 2005 WL 3032556 (E.D.N.Y. Nov. 14, 2005)
(discussing fluid recovery); 2005 WL 2467766 (E.D.N.Y. Oct. 6, 2005) (denying defendants
motion for summary judgment on statute of limitations); 2005 WL 2401647 (E.D.N.Y . Sep. 29,
2005) (Daubert issues); 2005 WL 2401645 (E.D.N.Y. Sep. 27, 2005) (denying plaintiffs
motions for partial summary judgment and application of collateral estoppel); 2005 WL 2401635
(E.D.N.Y. Sep. 27, 2005) (denying defendants' motion to dismiss claims based on increased
mutagenicity of “light” cigarettes); 2005 WL 2401638 (E.D.N.Y. Sep. 27, 2005) (denying
plaintiffs motion to exclude testimony that “light” cigarettes are safer than regular cigarettes);
2005 WL 2401639 (E.D.N.Y . Sep. 27, 2005) (denying plaintiffs Rule 16(c) motion for
simplification of the issues); 2005 WL 2401642 (E.D.N.Y. Sep. 27, 2005) (denying defendant
BATCo’' s motion for summary judgment on al claims); 2005 WL 2401643 (E.D.N.Y. Sep. 27,
2005) (denying defendants’ motion to exclude expert testimony on the impact of “light” cigarette
marketing on smoking rates); 2005 WL 2401565 (E.D.N.Y. Sep. 26, 2005) (denying plaintiffs
motion for partial summary judgment on the existence of defendants conspiracy); 2005 WL
2401353 (E.D.N.Y. Sep. 26, 2005) (granting defendant British American Tobacco p.l.c.’s motion
to dismiss); 2005 WL 2401350 (E.D.N.Y. Sep. 26, 2005) (denying plaintiffs’ motion for partial
summary judgment on defendants’ claim that they complied with the directives of the public
health community in developing “light” cigarettes); 2005 WL 2401276 (E.D.N.Y. Sep. 26, 2005)
(denying plaintiffs’ motion for partial summary judgment on defendants' claim that smokers
knew about compensation and so were not defrauded); 2005 WL 2401633 (E.D.N.Y . Sep. 26,

2005) (denying plaintiffs motion for a permanent injunction prohibiting defendants from
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marketing or selling any cigarette with a“light” or “lights” descriptor); 2005 WL 2401196
(E.D.N.Y. Sep. 26, 2005) (denying plaintiffs motion for partial summary judgment on the
meaning of the “light” descriptor); 2005 WL 2303821 (E.D.N.Y. Sep. 22, 2005) (granting
defendants' motion for partial summary judgment on plaintiffs' claims for equitable relief); 2005
WL 2303822 (E.D.N.Y. Sep. 22, 2005) (denying plaintiffs motion to strike defendants
employee-expert reports but requiring those reports to meet the standards of Federal Rule of
Civil Procedure 26(a)(2)(B)); 2005 WL 2303823 (E.D.N.Y. Sep. 22, 2005) (granting defendants
motion to exclude the expert testimony of plaintiffs expert on business ethics); 2005 WL
2293381 (E.D.N.Y. Sep. 21, 2005) (denying defendants’ motion for an immediate stay of all
proceedings); 2005 WL 2155141 (E.D.N.Y. Aug. 31, 2005) (excluding from consideration on
interlocutory orders certain plaintiffs experts' reports); 228 F.R.D. 165 (E.D.N.Y. 2005)
(preliminary reflections and questions for the parties). This memorandum and order incorporates

and modifies the above orders.

. Allegations
A. Burden of Proof
1. Class Certification
On amotion for class certification, plaintiffs bear the burden of proving that the
requirements of Rule 23 of the Federa Rules of Civil Procedure have been met. Amchem Prods,,
Inc. V. Windsor, 521 U.S. 591, 614, 117 S. Ct. 2231 (1997); Caridad v. Metro-North Commuter
RR., 191 F.3d 283, 291 (2d Cir. 1999). At this stage in the litigation they need not show that

they are likely to prevail on the merits. Eisenv. Carlisle & Jacquelin, 417 U.S. 156, 178 (1974).
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But a“rigorous analysis’ to determine that the Rule 23 requirements are met must be conducted.
Gen. Tdl. Co. of Southwest v. Falcon, 457 U.S. 147, 161 (1982). While it is sometimes
mistakenly suggested that “amotion for class certification is not an occasion for examination of
the merits of the case,’” In reInitial Pub. Offering Sec. Litig., 227 F.R.D. 65, 93 (SD.N.Y.
2004), the courts should not launch the heavy and expensive machinery of the class action unless
thereis achance for arecovery. In any event, since defendants combine their opposition to

certification with amotion for summary judgment, the merits must be considered.

2. Summary Judgment

Plaintiffs need not prove that they will prevail at trial in order to survive amotion for
summary judgment. Summary judgment is appropriate only if “there is no genuine issue asto
any material fact and . . . the moving party is entitled to ajudgment as a matter of law.”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S. Ct. 2505 (1986). See also Mitchell v.
Washingtonville Central School District, 190 F.3d 1, 5 (2d Cir. 1999).

The burden restsinitially with the moving party to demonstrate the absence of a genuine
issue of material fact. Goenaga v. March of Dimes Birth Defects Found., 51 F.3d 14, 18 (2d Cir.
1995); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. Ct. 2548 (1986). If the
moving party appears to meet this burden, the opposing party must produce evidence that raises a
material question of fact to defeat the motion. See Fed. R. Civ. P. 56(e). This evidence may not
consist of “mere conclusory allegations, speculation or conjecture].]” Cifarelli v. Village of
Babylon, 93 F.3d 47, 51 (2d Cir. 1996). See also Delaware & Hudson Ry. v. Consolidated Rail

Corp., 902 F.2d 174, 178 (2d Cir. 1990) (“Conclusory allegations will not sufficeto create a
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genuineissue.”).

The mere existence of some peripheral factual disputes will not defeat an otherwise
properly supported motion for summary judgment. Anderson, 477 U.S. at 247. “[O]nly disputes
over facts that might affect the outcome of the suit under the governing law will properly
preclude the entry of summary judgment. Factual disputesthat are irrelevant or unnecessary will
not be counted.” Id. at 248.

In deciding the motion, all inferences from, and ambiguities in, the underlying facts are to
be resolved in favor of the party opposing summary judgment. Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 587-88, 106 S. Ct. 1348 (1986). Only when reasonable minds
could not differ asto the import of the proffered evidence is summary judgment proper. See
Anderson, 477 U.S. at 250-52; Bryant v. Maffucci, 923 F.2d 979, 982 (2d Cir. 1991).

“In considering the motion, the court’ s responsibility is not to resolve disputed issues of
fact but to assess whether there are factual issuesto betried.” Knight v. U.S Firelns. Co., 804
F.2d 9, 11 (2d Cir. 1986). Ciritica isrecognition of the jury’ s fact-finding primacy:

It iswell established that credibility assessments, choices between
conflicting versions of the events, and the weighing of evidence are
matters for the jury, not for the court on amotion for summary
judgment. If, as to the issue on which summary judgment is sought,
thereis any evidence in the record from which areasonable
inference could be drawn in favor of the opposing party, summary
judgment isimproper.

Curry v. City of Syracuse, 316 F.3d 324, 333 (2d Cir. 2003) (quotation marks omitted).

Defendants in this case have outproduced plaintiffs—in documents, number of experts,

etc.—by at least two to one. Y et summary judgment, even in alarge, complicated litigation such
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asthis one, does not hinge on volume. If plaintiffs legal theory is sound, and if they can
demonstrate that proof is available to support it, summary judgment for defendantsis
inappropriate. The materials supplied by both parties demonstrate that plaintiffs have available
sufficient evidence, and alega theory sufficiently sound, to withstand a motion for summary

judgment.

B. Sour ces of Proof

Therecord isimmense. Plaintiffs and defendants have submitted 200 volumes of
documentary evidence, expert reports, and briefs. They have appeared before the court numerous
times since suit was filed in May 2004. Argument on the dispositive motions was heard over two
days in September 2005 and again in September 2006. Discovery was conducted under
Magistrate Judge Steven Gold for over ayear and a half. The docket contains some 1000 entries.

Aspects of the cigarette litigation before this and other courts provide additional sources
of proof for decision on the summary judgment and certification motions. See, e.g., United
Satesv. Philip Morris USA, Inc., No. 99-2496, 2006 WL 2380622 (D.D.C. Aug. 17, 2006) (part
1 of 6) (final order containing findings of fact and law after 9-month bench trial on federal
government’s civil RICO suit against tobacco manufacturers for mail and wire fraud); Daviesv.
Philip Morris USA, Inc., No. 04-2-08174-2, 2006 WL 1600067 (Wash. Super. May 26, 2006)
(denying certification of class of Washington smokers of Marlboro Lights alleging fraud under
state consumer protection act); Pearson v. Philip Morris, Inc., No. 0211-11819, 2006 WL
663004 (Or. Cir. Feb. 23, 2006) (denying certification of class of Oregon smokers of Marlboro

Lights alleging fraud under state consumer protection act); Aspinall v. Philip Morris Companies,
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Inc., 813 N.E.2d 476 (Mass. 2004) (affirming lower court’s certification of class of
Massachusetts smokers of Marlboro Lights for fraud under state consumer protection act); Curtis
v. Philip Morris Companies, Inc., No. Pl 01-018042, 2004 WL 2776228 (Minn. Dist. Ct. Nov.
29, 2004) (certifying class of Minnesota smokers of Marlboro Lights for fraud under state
consumer protection act); Craft v. Philip Morris, Inc., No. 002-00406A, 2003 WL 23139381
(Mo. Cir. Dec. 31, 2003) (denying summary judgment in class action by Missouri smokers of
Marlboro Lights for fraud under state consumer protection act); Craft v. Philip Morris, Inc., No.
002-00406A, 2003 WL 23355745 (Mo. Cir. Dec. 31, 2003) (granting class certification in same
suit); Pricev. Philip Morris, Inc., No. 00-L-112, 2003 WL 22597608 (lII. Cir. March 21, 2003)
(findings of fact and law after bench trial on Illinois smokers' class action against tobacco
manufacturersfor “light” cigarette fraud under state consumer protection law), rev’'d on other
grounds, 219 Il. 2d 182 (IIl. 2005) (holding that the action was barred by the state act); Inre
Smon Il Litigation, 211 F.R.D. 86 (E.D.N.Y. 2002) (certifying nationwide class for litigation of
punitive damages for fraud by tobacco companies), rev' d, 407 F.3d 125 (2d Cir. 2005); Blue
Cross & Blue Shield of New Jersey v. Philip Morris, Inc., 178 F. Supp. 2d 198 (E.D.N.Y. 2001)
(discussing jury findings after 44 days of trial on health insurer’s claim that tobacco companies
distorted public body of knowledge about cigarettesin violation of New Y ork’s consumer
protection statute), rev'd on other grounds, 344 F.3d 211 (2d Cir. 2003) and 393 F.3d 312 (2d
Cir. 2004); Falise v. American Tobacco Co., 94 F. Supp. 2d 316 (E.D.N.Y. 2000) (denying
summary judgment in suit by trust established to compensate victims of asbestos against tobacco
manufacturers for their alleged role in contributing to the trust claimants’ injuries).

Of particular note is the comprehensive recent opinion in the federal government’ s civil
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RICO suit against these same defendants, alleging in part the same fraudulent behavior asis now
being charged. The opinion runsto 1,742 pages and is minutely documented. See United States
v. Philip Morris USA, Inc., supra. Defendants object to the use of the district court’s findingsin
that suit—and the evidence upon which they were based—on the motions in thislitigation. They
argue that, because the district court considered the entire “low tar” market segment, which
includes brands not bearing the “lights’ descriptor, much of the evidence from the prior suit is
irrelevant to this suit. The argument ignores the problem pervading both suits: the health
concerns of smokers, which defendants attempted to deflect by their related “lights’ and “low
tar” advertisements. “Low tar” and “lights’ findings in the suit by the United States in the
District of Columbia provide substantial support for plaintiffs' claims. Those findings, even if
not decisive, supply persuasive muster for the case plaintiffs seek to construct.

The standard of probability under the rule [of relevance] is“more. . . probable

than it would be without the evidence.” Any more stringent requirement is

unworkable and unrealistic. AsMcCormick says, “A brick isnotawall” . . ..
Fed. R. Evid. 401 advisory committee notes (1972) (citations omitted).

Plaintiffs have chosen a sensible class definition based, perhaps, on prior experience with
other “lights” cases, see Part 111.E.3.b.i (noting proposed class counsel’ s previous involvement in
such suits), or in anticipation of what ajury may find persuasive. That they could have sought a
broader classis no bar to evidence relevant both to the present class and the unchosen more
general class. Contrary to defendants’ characterization, plaintiffs allegations do not depend
solely on the use of the “lights” descriptor. See, e.g., proposed expert testimony of Marvin E.
Goldberg, Part VIII.F.1.g, infra, on variety of marketing techniques employed by defendants,

including color and imagery. Evidence of defendants’ conduct and its effects on the entire “low
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tar” market isrelevant to their conduct and effect on the “lights’ segment of that market. Subject
to hearsay, prejudice, and other exclusions, if particular testimony, scientific studies, or internal
industry documents could contribute to ajury’s understanding of defendants’ conduct and
plaintiffs beliefs and alleged injuries with respect to “light” cigarettes, they are admissible. See

also Part VIII.D, infra (rejecting a similar argument with respect to expert testimony).

C. Overview of the Conspiracy and Fraud

As noted, the fraud and conspiracy alleged here have been the subject of intense litigation
in recent years. The court merely limns the allegations here. Appendices A, B, C, and D, infra,
contain some of the detailed factua findings from previous litigations.

If plaintiffs’ allegations are true, defendants have engaged in a fifty-year still continuing
conspiracy to deceive the public about the risks of smoking in order to prevent restrictive
governmental regulation and prop up cigarette sales that otherwise would have sagged as
smokers began to understand the array of diseases caused by smoking. As part of this
conspiracy, defendants reacted to growing consensus in the late 1960s by public health officials
that smoking cigarettes causes lung cancer and numerous other diseases by promoting new
brands aslow in tar. This conspiracy was neatly summarized by the district court in the
government’ s suit against the defendant companies after a nine-month bench trial:

Defendants . . . marketed and promoted their low tar brands as being less
harmful than conventional cigarettes [when they knew they were nat]. . . . By
making these false claims, Defendants [gave] smokers an acceptable alternative to
quitting smoking, as well as an excuse for not quitting.

Defendants used a combination of techniques to market and promote their
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low tar brands. Defendants' marketing has emphasized claims of low tar and
nicotine delivery accompanied by statements that smoking these brands would
reduce exposure to the “controversial” elements of cigarette smoke (i.e., tar).
Since the 1970s, Defendants also have used so-called brand descriptors such as
“light” and “ultralight” to communicate reassuring messages that these are
healthier cigarettes and to suggest that smoking low tar cigarettesis an acceptable
aternative to quitting. In addition to appealing advertising and
easily-remembered brand descriptors, Defendants have used sophisticated
marketing imagery such as lighter color cigarette packaging and white tipping
paper to reinforce the same message that these brands were low in tar and
therefore less harmful. . . .

Even as they engaged in a campaign to market and promote filtered and
low tar cigarettes as less harmful than conventional ones, Defendants either lacked
evidence to substantiate their claims or knew them to be false. Indeed, internal
industry documents reveal Defendants’ awareness by the late 1960s/early 1970s
that, because low tar cigarettes do not actually deliver the low levels of tar and
nicotine which are advertised, they are unlikely to provide any clear health benefit
to human smokers . . . when compared to regular, full flavor cigarettes.

As Defendants have long been aware, nicotine delivered by cigarettesis
addictive. . .. Defendants internal documents demonstrate their understanding
that, in order to obtain an amount of nicotine sufficient to satisfy their addiction,
smokers of low tar cigarettes modify their smoking behavior, or “compensate,” for
the reduced nicotine yields by taking more frequent puffs, inhaling smoke more
deeply, holding smoke in their lungs longer, covering cigarette ventilation holes
with fingers or lips, and/or smoking more cigarettes. . . . Asaresult of this
nicotine-driven smoker behavior, smokers of light cigarettes boost their intake of
tar, thus negating what Defendants have long promoted as the primary
health-related benefit of light cigarettes: lower tar intake.

Defendants did not disclose the full extent and depth of their knowledge

36



and understanding of smoker compensation to the public health community or to
government regulators.

Defendants' conduct relating to low tar cigarettes was intended to further
their overarching economic goal: to keep smokers smoking; to stop smokers from
quitting; to encourage people. . . to start smoking; and to maintain or increase
corporate profits.

United Statesv. Philip Morris, at 11 2023-2028.

D. Other “Light” Cigarette Fraud Actions

Class actions alleging fraud in the sales and marketing of “light” cigarettes have been
brought in a number of state—and occasionally federal—courtsin the past several years. See,
e.g., Flanagan v. Altria Group, Inc., No. 05-71697 (E.D. Mich.) (filed April 29, 2005); Watson v.
Philip Morris Companies, Inc., No. 03-CV-4661 (Ark. Cir.) (filed April 18, 2003); Virden v.
Altria Group, Inc., No. 03-C-64 M (W.Va. Cir.) (filed March 28, 2003); Pearson v. Philip
Morris, Inc., No. 0211-11819 (Or. Cir.) (filed Nov. 20, 2002); Curtisv. Philip Morris
Companies, Inc., No. Pl 01-018042 (Minn. Dist. Ct.) (filed Nov. 28, 2001); Craft v. Philip
Morris Companies, Inc., No. 002-00406A (Mo. Cir.) (filed Feb. 14, 2000); Marrone v. Philip
Morris Cos., No. 99 CIV 0954 (Ohio Ct. Com. PI.) (filed Nov. 8, 1999); McClurev. Altria
Group, Inc., No. 99C148 (Tenn. Cir. Ct.) (filed Jan. 19, 1999); Trombino v. R.J. Reynolds
Tobacco Co., No. L-11263-98 (N.J. Super. Ct.) (filed Jan.19, 1999); Aspinall v. Philip Morris
Cos., No. 98-6002 (Mass. Sup. Ct.) (filed Nov. 25, 1998); Cummisv. Philip Morris Cos., No. L-
2114-98 (N.J. Super. Ct.) (filed July 9, 1998); Oliver v. R.J. Reynolds Tobacco Co., No. 268 (Pa.

Ct. Com. Pl.) (filed Mar. 6, 1998). Results have been mixed.
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In several, certification was granted over challenges on the basis of individual causation
and reliance. See, e.g., Aspinall v. Philip Morris Companies, Inc., 442 Mass. 381, 392-93, 813
N.E.2d 476 (Mass. 2004) (approving class certification; defendants common course of conduct
predominated over variations in damages; “pragmatically, [a class action] is the only method
whereby purchasers of [“light” cigarettes] can seek redress for the alleged deception”); Curtis .
Philip Morris Companies, Inc., No. PI 01-018042, 2004 WL 2776228, at *4 (Minn. Dist. Ct.
Nov. 29, 2004) (on reconsideration, granting certification; defendants deliberately deceptive
conduct justified presumption of reliance; asto proof of injury, because “*it may be unlikely that
any individual would smoke a cigarette the exact same way twice[,] . . . it is probable that no
smoker received the promised benefit of lowered tar and nicotine every time he or she smoked a
[“light”] cigarette’”) (quoting Aspinall); Craft v. Philip Morris Companies, Inc., No. 002-
00406A, 2003 WL 23355745, at *4, *10 (Mo. Cir. Dec. 31, 2003) (compensation by smokers
common enough to support certification; variations in damages insufficient to deny certification).
In others, questions of individual causation and reliance were found to predominate and render
certification inappropriate. See, e.g., Daviesv. Philip Morris USA Inc., No. 04-2-08174-2, 2006
WL 1600067, at *3 (Wash. Super. May 26, 2006) (finding that individual causation questions
predominated over common questions of defendants' conduct); Pearson v. Philip Morris, Inc.,
No. 0211-11819, 2006 WL 663004, at *7, *10 (Or. Cir. Feb. 23, 2006) (placing burden on each
plaintiff to demonstrate that he or she was not receiving less tar; individual questions
predominated because plaintiffs did not present any evidence purporting to prove reliance and
causation on class-wide basis).

Some of these cases have failed on state law issues irrelevant to the instant suit. See, e.g.,
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Marronev. Philip MorrisUSA, Inc., 110 Ohio St. 3d 5, 13, 850 N.E.2d 31 (Ohio 2006) (class
certification denied; class action only maintainable under state Consumer Sales Practices Act if
defendant’ s alleged violation is “substantially similar to an act that was previously declared to be
deceptive”); Pricev. Philip Morris, Inc., 219 111.2d 182, 196, 265-66, 848 N.E.2d 1 (III. 2005)
(consent orders between FTC and two defendants restricting “use of the words ‘low,” ‘lower,” or
‘reduced’ or like qualifying terms’ with respect to the amount of tar in its cigarettes “ specifically
authorize[d] all United States tobacco companiesto utilize” such terms, including “light,” “so
long as the descriptive terms are accompanied by a clear and conspicuous disclosure of the ‘tar’
and nicotine content,” barring suit under Illinois state statute protecting defendants against
consumer fraud actions based on actions “ specifically authorized by law administered by any
regulatory body or officer acting under statutory authority of this State or the United States’);
Flanagan v. Altria Group, Inc., No. 05-71697, 2005 WL 2769010 (E.D. Mich. Oct. 25, 2005)
(same under Michigan Consumer Protection Act).

In every case, the class sought was restricted to smokers of particular brands residing
within a particular state. See, e.g., Flanagan (smokers of Cambridge Lights and Marlboro Lights
in Michigan); Price (smokers of Cambridge Lights and Marlboro Lightsin Illinois); Aspinall
(smokers of Marlboro Lightsin Massachusetts). Y et as shown in Appendix E, infra, the National
Cancer Ingtitute’ s 2001 monograph on “light” cigarettes (“Monograph 13"), and Appendix F,
infra, the Massachusetts Department of Health analysis of increasing nicotine in cigarettes, the
alleged frauds and harms were widespread across the industry and the country.

The federal government conducted, at great expense, a civil prosecution under RICO

against the defendants named in this suit, who are the dominant members of the tobacco industry.
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United States v. Philip Morris, No. 99-2496 (filed Sept. 22, 1999). Alleging fraud with regards
to all cigarettes sold by the defendants, including the “light” cigarettes at issue in this case, it
sought disgorgement of the tobacco companies’ profits traceabl e to cigarette sales to addicted
youths between 1971 and 2001—an estimated 289 billion dollars—to repay health expenditures
the federal government had paid or would pay to treat tobacco-related illnesses. See United
Satesv. Philip MorrisUSA, Inc., 396 F.3d 1190, 1193 (D.C. Cir. 2005). An interlocutory ruling
by the Court of Appealsfor the District of Columbia rendered disgorgement unavailable under
the civil remedy provision relied upon by the government. Id. at 1202 (holding that 18 U.S.C. §
1964(a) is limited to prospective remedies, of which disgorgement is not one). The district court
then completed the bench trial and held in favor of the government on most claims. It entered an
order prohibiting the use of descriptors such as“light,” “mild,” and “low tar,” and enjoining
defendants from making misleading statements about their products in the future, United States
v. Philip Morris, 2006 WL 2380681, at *1 (final judgment and remedial order); directing
defendants to issue corrective statements to clear up their prior misrepresentations, id. at * 2-4;
requiring defendants to be more transparent by maintaining document depositories and websites,
id. at *4-7; and awarding costs to the government. Id. at *8.

No case has sought, as this one does, a nationwide class to recover economic damages

stemming from the alleged “light” cigarette fraud perpetrated by the industry.

[I1.  Racketeer Influenced and Corrupt Organizations Act
The Racketeer Influenced and Corrupt Organizations Act (“RICO”) has strong civil as

well as criminal implications. It makesit unlawful “for any person employed by or associated
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with any enterprise engaged in, or the activities of which affect, interstate or foreign commerce,
to conduct or participate, directly or indirectly, in the conduct of such enterprise’s affairs through
apattern of racketeering activity or collection of unlawful debt” or “to conspireto violate” the
Act. 18 U.S.C. 88 1962(c), 1962(d). RICO defines “racketeering activity” as any act indictable
under alist of provisionsin title 18 of the United States Code, including sections 1341 and 1343,
relating to mail and wire fraud. 18 U.S.C. § 1961(1)(B).

Persons “injured in [their] business or property by reason of aviolation of” RICO’s
criminal provisions may bring a private suit. 18 U.S.C. 8 1964(c). If successful, they “shall
recover threefold the damages [they] sustain[] and the cost of the suit, including a reasonable
attorney’sfee.” 1d. Thiscivil suit provision, no less than the rest of the RICO statute, isto be
“liberally construed to effectuate its remedial purposes.” Pub. L. 91-452, 8 904(a), 84 Stat. 947
(1970). See Sedima, SP.R.L. v. Inrex Co., Inc., 473 U.S. 479, 498, 105 S. Ct. 3275 (1985) (“The
statute’'s ‘remedial purposes are nowhere more evident than in the provision of a private action
for those injured by racketeering activity.”).

Dispute over the exact contours of civil RICO isongoing. Compare United Satesv.
Philip MorrisUSA, Inc., 396 F.3d 1190, 1197 (D.C. Cir. 2005) (disgorgement not a permissible
remedy under civil RICO), with United States v. Carson, 52 F.3d 1173, 1182 (2d Cir. 1995)
(disgorgement permissible but only if calibrated to restrain and prevent future conduct), and
Richard v. Hoechst Celanese Chem. Group, Inc., 355 F.3d 345, 354-55 (5th Cir. 2003)
(following Carson). Compare Anza v. Ideal Steel Supply Corp., 373 F.3d 251, 262-63 (2d Cir.
2004) (reliance by plaintiff or third party on alleged mail or wire fraud is required), rev'd on

other grounds, — U.S. —, 126 S. Ct. 1991 (2006), with Systems Management, Inc. v. Loiselle,
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303 F.3d 100, 104 (1st Cir. 2002) (reliance not required). No one doubts, however, that the
statute relied upon by present plaintiffs provides aremedy for fraud perpetrated by legitimate
businesses on their customers if the customers can establish that the fraud caused them a
financial loss. See, e.g., Kemp v. American Tel. & Tel. Co., 393 F.3d 1354, 1360 (11th Cir.
2004) (upholding class action jury verdict against phone company for fraudulent billing
practices); Carnegie v. Household Int’l, Inc., 376 F.3d 656, 658-59 (7th Cir. 2004) (class of
customers could sue tax preparers who were secretly self-dealing); Moore v. PaineWebber, Inc.,
189 F.3d 165, 167 (2d Cir. 1999) (financial services company could be held liable to class for
allegedly misrepresenting that its life insurance policies were akin to individual retirement
accounts, “thereby tricking [class members] into buying life insurance with funds that they would
otherwise have used for IRAs or similar investments’).

Civil RICO is akin to a Russian matryoshka doll, with statutes nested inside of statutes. It
demands that a plaintiff prove injury stemming from aviolation of criminal RICO, which in turn
requires proof of a pattern of violations of one or more specific state or federal criminal statutes.
As the appellate courts have built specific requirements into the substance of the somewhat
vague criminal and civil provisions, each layer has become more complex.

All defendants move for summary judgment on issues of causation, injury, damages, and
the statute of limitations. 1f amotion was granted on any one of these grounds, it would be fatal
to the suit. For reasons indicated below, summary judgment is denied.

These motions take aim at the aggregate nature of thislitigation. The discussion here
sounds themes that will be heard again in the discussion of class certification. See Part VI,

infra.
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A. Violation of Criminal RICO

To sustain aclaim under civil RICO, plaintiffs must first prove that defendants violated
RICO’scriminal provisions. 18 U.S.C. § 1964, supra. Plaintiffs here alegeinjury stemming
from a pattern of racketeering activity by defendants (in violation of section 1962(c)) and a

conspiracy to commit such activity (in violation of section 1962(d)).

1. Conduct of a Racketeering Enterprise (8 1962(c))
To prove aviolation of 1962(c), plaintiffs must demonstrate that defendants conducted or
participated in the affairs of an enterprise through a pattern of racketeering activity. Sedima, 473

U.S. at 496.

a Enterprise

An enterprise, as defined in the statute, “includes any individual, partnership, corporation,
association, or other legal entity, and any union or group of individuals associated in fact
although not alegal entity[.]” 18 U.S.C. § 1961(4). See also First Capital Asset Mgmt., Inc. v.
Satinwood, Inc., 385 F.3d 159 (2d Cir. 2004) (quoting the statute).

A RICO enterprise is “agroup of persons associated together for acommon purpose of
engaging in acourse of conduct,” the existence of which is proven “by evidence of an ongoing
organization, formal or informal, and by evidence that the various associates function as a
continuing unit.” United States v. Turkette, 452 U.S. 576, 583, 101 S. Ct. 2524 (1981). The

enterprise must be engaged in, or the activities of the enterprise must affect, interstate or foreign
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commerce. 18 U.S.C. §1962. Seealso First Capital, 385 F.3d at 173 n.12. Corporations
qualify as persons under the act. See 18 U.S.C. § 1961(3) (“‘[P]erson’ includes any individual or
entity capable of holding alegal or beneficial interest in property[.]”).

Plaintiffs here alege an association in fact comprised of the named defendant
corporations and industry organizations “whereby they coordinated their efforts and conducted
their affairs for the past 50 years, with the likelihood of future continuance, in order to achieve
the shared goal s of preserving and expanding the market for cigarettes and maximizing their
profits.” Second Amended Complaint (“SAC”) 1 187.

While denying the accuracy of the factual contentions underlying the claims, defendants
do not deny that, if proved, plaintiffs allegations would demonstrate the existence of an

enterprise under the statute.

b. Conduct

A defendant “conduct[s] or participate[s], directly or indirectly, in the conduct of [an]
enterprise’ s affairs,” 18 U.S.C. § 1962(c), when it has “some part in directing those affairs.”
Revesv. Ernst & Young, 507 U.S. 170, 179, 113 S. Ct. 1163 (1993). “Of course, the word
‘participate’ makes clear that RICO liability is not limited to those with primary responsibility for
the enterprise’ s affairs, just as the phrase *directly or indirectly’ makes clear that RICO liability is
not limited to those with aformal position in the enterprise; but some part in directing the
enterprise’ s affairsisrequired.” First Capital, 385 F.3d at 176 (quoting Reves) (alterations
omitted).

“[O]neisliable under RICO only if he participated in the operation or management of the
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enterpriseitself.” Id. (quoting Azrielli v. Cohen Law Offices, 21 F.3d 512, 521 (2d Cir. 1994)).
See also Reves, 507 U.S. at 179 (approving thistest). “In this Circuit, the ‘ operation or
management’ test typically has proven to be arelatively low hurdle for plaintiffs to clear,
especialy at the pleading stage.” First Capital, 385 F.3d at 176. Whether a defendant operated
or managed the affairs of an enterpriseis “essentially [aquestion] of fact.” Id.

With the exception of BATCo, defendants do not contest that, if true, plaintiffs
allegations would adequately demonstrate that, in alegal sense, defendants had operated or

managed the alleged enterprise. See Part V.B, infra.

C. Racketeering activity

Racketeering activity isany of a number of violations of state and federal law listed in
section 1961(1), including—as alleged in this and many other civil RICO cases—mail and wire
fraud in violation of sections 1341 and 1343 of title 18. See 18 U.S.C. § 1961(1) (listing
offenses); 18 U.S.C. § 1341 (criminalizing use of the mailsto “obtain[] money or property by
means of false or fraudulent pretenses, representations, or promises’); 18 U.S.C. § 1343 (same by
way of “wire, radio, or television communication in interstate . . . commerce”). Instances of
racketeering activity are described as “ predicate acts.” See Sedima, 473 U.S. at 497.

In relevant part the mail fraud statute reads:

Whoever, having devised or intending to devise any scheme or artifice to defraud,
or for obtaining money or property by means of false or fraudulent pretenses, [or]
representations. . . for the purpose of executing such scheme or artifice or
attempting so to do, places in any post office or authorized depository for mail

matter, any matter or thing whatever to be sent or delivered by the Postal Service,
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or deposits or causes to be deposited any matter or thing whatever to be sent or
delivered by any private or commercial interstate carrier, or takes or receives
therefrom, any such matter or thing, or knowingly causes to be delivered by mail
or such carrier according to the direction thereon, or at the place at which it is
directed to be delivered by the person to whom it is addressed, any such matter or
thing, shall be [guilty of acrime.]

18 U.S.C. §1341.

In parallel language, the wire fraud provision reads in relevant part:

Whoever, having devised or intending to devise any scheme or artifice to defraud,
or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises, transmits or causes to be transmitted by means of
wire, radio, or television communication in interstate or foreign commerce, any
writings, signs, signals, pictures, or sounds for the purpose of executing such
scheme or artifice, shall be [guilty of acrime.]

18 U.S.C. §1343.

The Court of Appealsfor the Second Circuit has recently approved a simple charge
defining a fraudulent “plan, device, or course of action” as follows:

The district court instructed the jury that the phrase “any scheme or artifice to
defraud” is defined as:
[A]ny plan, device or course of action that deprives another of
money or property by means of false or fraudulent pretenses,
representations or promises. It is, in other words, a plan to deprive
another of money or property by trick, deceit, deception, swindle or
overreaching.
That instruction comports with the Supreme Court’s command that the statute be
read conjunctively to require that the defendant not only devise a scheme or

artifice, but also use that scheme or artifice to obtain money or property.
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United Sates v. Males, 459 F.3d 154, No. 04-2880, 2006 WL 2130413, at *3 (2d Cir. Aug. 1,
2006).

Plaintiffs allege that defendants used the mails and interstate communication wires to
advertise deceptively, and make misleading public statements about the health risks of, “light”
cigarettes, thereby obtaining plaintiffs money by fraud. There are myriad examples relied upon
by plaintiffs of acts violating these statutes. See SAC, App. B (non-exclusive list of predicate

acts of mail and wire fraud).

d. Pattern

A civil RICO plaintiff must not only prove that the defendant engaged in acts defined as
racketeering in section 1961(1) of title 18, but must also prove that these acts constituted a
pattern. To establish such a pattern, a plaintiff must plead and prove at least two section 1961(1)
predicate acts, show that the acts are related, and demonstrate that they amount to, or pose a
threat of, continuing criminal activity. See 18 U.S.C.A. 88 1961(1), 1962(c); H.J. Inc v.
Northwestern Bell Tele. Co., 492 U.S. 229, 109 S. Ct. 2893 (1989); Economic Opportunity
Com’ n of Nassau County v. County of Nassau, Inc., 47 F. Supp. 2d 353 (E.D.N.Y. 1999).

Paintiffs have pleaded nineteen predicate acts of mail and wire fraud. See SAC, App. B.
Defendants do not contest that, for the purposes of summary judgment and certification, the acts
are sufficiently related to each other and the alleged common purpose of defendants to constitute
a pattern—or that, if proved, they would demonstrate a threat of continuing racketeering activity.
They do not raise the judgment and injunction in United States v. Philip Morris, Appendix A,

infra, as a bar to afinding that there remains a threat of criminal conduct prohibited by RICO.
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2. Conspiracy (81962(d))

The conspiracy required is vanillaflavored. Two or more defendant corporations must
have agreed explicitly or by implication to act together and commit two related criminal acts.
Defendants argue that this provision requires that plaintiffs prove that each conspirator itself
agreed to commit two predicate acts. In the seminal case Salinasv. United Sates, 522 U.S. 52,
118 S. Ct. 469 (1997), the Supreme Court held that the RICO conspiracy statute does not impose
such arequirement. |d. at 63. Defendants contend, however, that the Salinas standard is limited
to criminal cases. Relying on Cofacredit, SA. v. Windsor Plumbing Supply Co., 187 F.3d 229,
244-45 (2d Cir. 1999), they submit that, in civil cases, the Court of Appealsfor the Second

Circuit requires that each defendant agree that he would commit two predicate acts himself.

a Cofacredit
While some language in Cofacredit may lend itself to thisinterpretation, defendants

contention is rejected for several reasons. First, imposing a stricter standard in civil casesis
inconsistent with the broad holding of Salinas that the RICO conspiracy statute did not change
well-established principles of conspiracy law. See Salinas, 522 U.S. at 63. Second, neither the
Supreme Court nor the Second Circuit have distinguished between RICO conspiracy standards
for criminal and civil cases. See Cofacredit, 187 F.3d at 244-45. Third, a construction of the
standard for civil RICO conspiracy in line with the standard set forth in Salinas is supported by
subsequent decisions in the Second Circuit and persuasive authority from other circuits. Finally,

plaintiffs allege, and there is ample evidence to support, an agreement to take requisite action by
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each of the defendants. For purposes of a preliminary ruling on certification or summary
judgment, plaintiffs satisfy both the narrow and broad readings of RICO’ s requirement for an
agreement to commit two or more predicate acts.

In Cofacredit, the defendants were sued on multiple theories, including substantive and
conspiracy RICO violations, for their involvement in a scheme to obtain financing from the
plaintiffs by presenting sham invoices for factoring. Cofacredit, 187 F.3d at 234. The Court of
Appeals for the Second Circuit found that there was insufficient evidence that the alleged
predicate acts displayed the continuity necessary for a substantive RICO offense, or that the
defendants agreed to commit additional predicate acts that, if committed, would have displayed
the requisite continuity. Id. at 245.

The court applied atwo-prong test in reaching thisfinding. First, a plaintiff must
establish that the defendants “ agreed to form and associate themsel ves with a RICO enterprise
and that they agreed to commit two predicate acts in furtherance of a pattern of racketeering
activity in connection with the enterprise.” Id. at 244 (citing United States v. Sessa, 125 F.3d 68,
71 (2d Cir. 1997)). Second, a plaintiff must show that if the agreed-upon predicate acts had been
carried out, they would have constituted a pattern of racketeering activity. Id. at 245 (citing
Salinas, 522 U.S. at 65).

The case at bar concerns the interpretation of the second clause of the first prong: “they
agreed to commit two predicate acts in furtherance of a pattern of racketeering activity.”
Syntactically, the clause may be understood either as requiring that each defendant agree that he
would commit two predicate acts personally, or that the defendants agreed among themselves

that one or some of them would commit two predicate acts. Only the latter interpretation is
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consistent with Supreme Court precedent, subsequent Court of Appeals for the Second Circuit
cases, Second Circuit district courts' applications of the RICO conspiracy provision, and, finaly,
persuasive authority from other circuits. The fatal defect in plaintiff’s claim in Cofacredit was
that the predicate acts did not extend for a sufficient period to form a pattern of racketeering

activity, no matter which defendant had agreed to commit them. 1d. at 245.

b. Supreme Court precedent

Thisreading of Cofacredit to ease plaintiffs’ burdens accords with the Supreme Court’s
holding in Salinas v. United States, 522 U.S. at 63, that the RICO conspiracy provision does not
require that each defendant agree to commit two predicate acts personaly. In Salinas, the
defendant challenged his conviction for RICO conspiracy because the jury had not been
instructed that he had to have agreed to commit two predicate acts personaly. 1d. at 61. The
Supreme Court rejected that contention on two grounds. First, unlike the general federal
conspiracy statute, 18 U.S.C. 8§ 371, which requires that at least one of the conspirators commit
an overt act to “ effect the object of the conspiracy,” section 1962(d) “broadened conspiracy
coverage by omitting the requirement of an overt act.” 1d. at 61, 64. Second, the phrase “to
conspire” should be interpreted according to well-established principles of conspiracy law,
because section 1962(d) “did not . . . work the radical change of requiring the Government to
prove each conspirator agreed that he would be the one to commit two predicate acts.” Id. at 64.

Traditionally, conspiracy requires an agreement between two or more persons to commit
an offense and an overt act in furtherance of the object of the conspiracy. United Satesv.

Falcone, 311 U.S. 205, 207, 61 S. Ct. 204 (1940). After he has agreed to join the conspiracy,
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each co-conspirator is liable for the acts of his co-conspirators. See, e.g., Pinkertonv. U.S, 328
U.S. 640, 646-47, 66 S. Ct. 1180 (1946) (“[S]o long as the partnership in crime continues, the
partners act for each other in carrying it forward. It is settled that an overt act of one partner may
be the act of all without any new agreement specifically directed to that act.”); Bannon v. U.S,
156 U.S. 464, 469, 15 S. Ct. 467 (1985) (“It has always been . . . that, after prima facie evidence
of an unlawful combination has been introduced, the act of any one of the co-conspiratorsin
furtherance of such combination may be properly given in evidence against al.”).

In accordance with these traditional principles, the Court in Salinas held that the RICO
conspiracy provision reaches a conspirator who “intend[s] to further an endeavor which, if
completed, would satisfy al of the elements of a substantive criminal offense[. I]t suffices that
he adopt the goal of furthering or facilitating the criminal endeavor.” Salinas, 522 U.S. at 65.
The requirement of two predicate acts for a substantive offense under section 1962(c) “makes no
difference” in respect to the coverage of the conspiracy provision. Id. The Court recognized that
some circuits may have required that each defendant agree that he would commit two predicate
acts because “in some cases the connection the defendant had to the alleged enterprise or to the
conspiracy to further it may be tenuous enough so that his own commission of two predicate acts
may become an important part of the Government’scase." Id. at 65-66. Nonetheless, the Court
refused to import such limited considerations into the general definition of RICO conspiracy. Id.
at 66.

In light of Salinas, Cofacredit should not be construed to require that each defendant
agree that he would commit two predicate acts. Imposing that requirement would substantially

depart from the traditional principle of conspiracy that supporters are liable for the acts of the
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perpetrators so long as they agree to pursue together the same criminal objective. See Salinas,
522 U.S. at 64. Such a departure would be inconsistent with the Supreme Court’ s understanding
that Congress intended to preserve the conventional scope of conspiracy when it enacted the
RICO conspiracy provision. Id. at 63.

Defendants contend that the standard set forth in Salinas is limited to criminal cases.
This contention isrejected. If defendants' position were correct, Cofacredit would have
distinguished its holding from Salinas and other criminal cases. The Court of Appealsfor the
Second Circuit, however, did not distinguish—but rather explicitly relied on—criminal RICO
conspiracy cases to establish the standard for RICO conspiracy. See Cofacredit, 187 F.3d at 244-
45 (citing Salinas, 522 U.S. at 477, and United Sates v. Sessa, 125 F.3d 68, 71 (2d Cir. 1997)).
In turn, the passage from Sessa relied on in Cofacredit quotes from another criminal case, United
Sates v. Benevento, 836 F.2d 60, 73 (2d Cir. 1987).

The Supreme Court has not indicated that its holding in Salinasis limited to criminal
cases. InBeck v. Prupis, 529 U.S. 494, 120 S. Ct. 1608 (2000), a case subsequent to Salinas, the
Supreme Court rejected petitioner’ s suggestion that the court should look to civil, rather than
criminal, conspiracy to interpret section 1962(d). Id. at 501 n.6. Citing to Salinas, the Court
stated that “the common law of criminal conspiracy . . . defing[s] what constitutes aviolation of 8
1962(d).” 1d. Seealso Smithv. Berg, 247 F.3d 532, 539 (3d Cir. 2001) (“[Beck’s] referenceto
Salinas does not in any way repudiate its holding about what constitutes a conspiracy violation or
indicate that the violation is different in acivil context . . ..").

The Supreme Court did look to civil conspiracy law, however, for the “combined

meaning” of section 1962(d) and section 1964(c), which provides for a private cause of action.
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Beck, 529 U.S. at 501 n.6. The Court held that an “injury caused by an overt act that is not an act
of racketeering or otherwise wrongful under RICO . . . is not sufficient to give rise to a cause of
action under § 1964(c) for aviolation of 8 1962(d).” Id. at 505. Asthe Third Circuit has
remarked, the decision in Beck “actually limits the class of plaintiffs whose injuries are
cognizable; it does not in any way limit the class of defendants who areliable.” Smith, 247 F.3d
at 539 n.13. Yet, even assuming the civil conspiracy requirement of an injury caused by an overt
act indirectly bears on the standard for conspiracy under section 1962(d), it would still not
mandate that each particular conspirator agree that he would commit the wrongful act. See Beck,
529 U.S. at 506-07 (“[A] plaintiff could, through a 8 1964(c) suit for aviolation of § 1962(d) sue
co-conspirators who might not themselves have violated one of the substantive provisions of §
1962.”). Asthe Court explained, under the common law, once a conspirator commits a tortious
act, then the other co-conspirators arejointly liable. 1d. at 503 (conspiracy is a mechanism for
“subjecting co-conspirators to liability when one of their member committed a tortious act”;
“some wrongful act to the plaintiff’s damage must have been done by one or more of the
defendants, and the fact of a conspiracy merely bears on the liability of the various defendants as
joint tort-feasors’; conspiracy is “ameans for establishing vicarious liability for the underlying

tort”) (citations omitted).

C. Subsequent decisions of the Second Circuit and district courts
The jurisprudence of the Second Circuit subsequent to Cofacredit also lends no support to
defendants argument. In Baisch v. Gallina, 346 F.3d 366, 376-77 (2d Cir. 2003), the defendant

contended that he was not a proper defendant in substantive and conspiracy RICO claims because
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he committed no predicate acts, did not operate or manage the enterprise, and his knowledge of
fraud was insufficient to support a RICO conspiracy finding. The court rejected his arguments,
and, relying on Salinas, held that “in the civil context, a plaintiff must allege that the defendant
knew about and agreed to facilitate the scheme.” Id. at 377. Since plaintiff had presented a
genuine question as to defendant’ s knowledge of the racketeering enterprise and his willingness
to promote it, summary judgment for defendant was not appropriate. 1d.

Recent decisions by district courtsin the Second Circuit have not required that a
defendant agree to the personal commission of two predicate acts in the civil context. See, e.g.,
Zito v. Leasecomm Corp., No. 02-CIV-8074, 2004 WL 2211650, at *18 (S.D.N.Y. Sept. 30,
2004) (“[I]t is possibleto violate § 1962(d) by conspiring with others, even without committing
or agreeing to commit any predicate acts oneself.”); Davis Lee Pharmacy, Inc. V. Manhattan
Cent. Capital Corp., 327 F. Supp. 2d 159, 163-64 (E.D.N.Y. 2004) (“A plaintiff . . . must prove
an agreement by each defendant to commit at least two predicate acts,” but “[t]he conspirator
need not have agreed to commit the two or more predicate acts himself.”). See also State Farm
Mutual Auto. Ins. Co. v. CPT Med. Serv., P.C., 375 F. Supp.2d 141, 150-51 (E.D.N.Y. 2005)
(holding that plaintiff’s allegation that defendants provided “ support” in furtherance of a pattern
of racketeering activity was sufficient under 1962(d), even if plaintiff did not allege that

defendants committed two predicate acts themselves).

d. Other circuits
Persuasive authority from other circuits supports construing the civil standard for a

1962(d) violation analogously to the standard set forth in Salinas. The Seventh Circuit has held
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that “an individual can be charged under 8 1962(d) even if he personally does not agree to
commit two predicate acts of racketeering.” Saney v. Int’| Amateur Athletic Fed' n, 244 F.3d
580, 600 (7th Cir. 2001) (citing Goren v. New Vision Int’l, Inc., 156 F.3d 721, 731 (7th Cir.
1998)). Explaining that the touchstone of 1962(d) liability is an agreement to violate the
substantive RICO provisions, rather than an actual violation, the court confirmed that it is enough
that “defendant . . . agreed that someone would commit at least two predicate acts to accomplish
[the] goals [of the conspiracy].” 1d. (emphasis supplied).

The holdings of several circuits on arelated issue—whether the reach of the RICO
conspiracy statute is limited to those who would have participated in the operation or
management of an enterprise—reaffirm the application of Salinasto civil cases. Inlight of
Salinas, the Court of Appealsfor the Third Circuit held that a civil defendant may be held liable
for conspiracy to violate section 1962(d) if he knowingly agrees to facilitate a scheme which
includes the operation or management of a RICO enterprise. Smith, 247 F.3d at 538. The court
overruled its prior holding in United States v. Antar, 53 F.3d 568 (3d Cir. 1995), which limited
conspiracy liability to those who had conspired personally to operate or manage the corrupt
enterprise. Smith at 534. See also United Satesv. Fernandez, 388 F.3d 1199 (9th Cir. 2004)
(overruling Neibel v. Trans World Assurance Co., 108 F.3d 1123 (9th Cir. 1997), on the same
grounds). Smith held that its prior holding in Antar was inconsistent with “the plain indication of
the standard set forth in Salinas . . . that one who opts into or participatesin a conspiracy isliable
for the acts of his co-conspirators which violate section 1962(c) even if the defendant did not
personally agree to do, or conspire with respect to, any particular element.” Smith, 247 F.3d at

537 (emphasisin original). The court explicitly rejected defendants’ contention that Beck limited
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Salinasto criminal cases. 1d. at 538-39.

e Conclusion on conspiracy requirements
Civil liability under RICO does not require that each conspirator agree to the personal
commission of any element of the substantive offense—including the personal commission of

two predicate acts.

B. Injury to Property
1 Law
A RICO plaintiff “can only recover to the extent that [ ] he has been injured in his
business or property by the conduct constituting the violation.” Sedima, 473 U.S. at 496.

But the statute requires no more than this. Where the plaintiff alleges each
element of the violation, the compensable injury necessarily is the harm caused by
predicate acts sufficiently related to constitute a pattern, for the essence of the
violation is the commission of those acts in connection with the conduct of an
enterprise. Those acts are, when committed in the circumstances delineated in 8
1962(c), ‘an activity which RICO was designed to deter.” Any recoverable
damages occurring by reason of aviolation of § 1962(c) will flow from the
commission of the predicate acts.

Id. at 497.

Money is property under RICO. See Bankers Trust Co. v. Rhoades, 741 F.2d 511 (2d Cir.
1984), vacated and remanded on other grounds, 473 U.S. 922 (1985) (“Bankers has alleged that
it has been deprived of various sums of money by the defendants’ activities. There is no question

that this constituted ‘injur[y] in [its] business or property. . ."”). Asthe Supreme Court has held
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in the antitrust context, “[I]t taxes the ordinary meaning of common termsto argue. . . that a
consumer’ s monetary injury arising directly out of aretail purchase is not comprehended by the
natural and usual meaning of the phrase ‘ business or property.”” Reiter v. Sonotone Corp., 442
U.S. 330, 339, 99 S. Ct. 2326 (1979). The gloss courts have put on the phrase “business or
property” in the antitrust context is more restrictive than that put on the phrase in the RICO
context. Compare Sedima (in RICO suit, no requirement of adistinct “RICO injury”) with
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489, 97 S. Ct. 690 (1977) (in
antitrust suit, plaintiffs must plead and prove adistinct “antitrust injury”). A fortiori, if money is

property under the antitrust laws, it is property under RICO.

2. Defendants' Motion for Summary Judgment on Injury
The challenge to plaintiffs’ claim of injury overlaps with defendants’ motion to dismiss
on damages grounds, and is largely discussed at Part 111.D, infra. Addressed here are two

peripheral arguments of defendants that are rejected.

a Proprietary injury
Defendants contend that plaintiffs have not suffered an injury to their business or property
because “light” cigarettes have aways cost the same as regular cigarettes, and many, if not all, of
the class members would have continued to smoke in the absence of the alleged fraud. These
contentions may persuade ajury, but cannot decide the motion for summary judgment.
Defendants rest their challenge on one in-circuit and three out-of-circuit cases. Each, they

avow, stands for the proposition that a defrauded plaintiff cannot show injury under RICO if the
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object he or she received was worth what he or she paid for it. None bars plaintiffs' claims.

In Commercial Union Assurance Co. v. Milken, 17 F.3d 608 (2d Cir. 1994), the Court of
Appeals for the Second Circuit held that plaintiff investors who initially suffered |osses
stemming from the criminal conduct of Michael Milken and others could not maintain an action
under RICO after the full amount of their original investment had been returned to them. 17 F.3d
at 611 (noting that appellants had received “114.6 percent of their initial capital investment and
they still own their partnership interests’). Because plaintiffs had “received the return actually
bargained for, they had suffered no compensable RICO injury.” First Nationwide Bank v. Gelt
Funding Corp., 27 F.3d 763, 769 (2d Cir. 1994) (describing the holding in Milken). Smoker
plaintiffs’ claim here, to the contrary, is that they did not receive what they bargained for—i.e., a
safer cigarette. Milken isinapplicable.

In Heinold v. Perlstein, 651 F. Supp. 1410 (E.D. Pa.1987), the court dismissed for lack of
injury a suit seeking recovery for alost “bargain opportunity” due to aretailer’ s representation
that aring was more valuable than it was. See 651 F. Supp. at 1411. Critically, the plaintiff
conceded that the ring was, in fact, worth more than he had paid. Id. The plaintiff sought to
recover his expectancy damages, which he defined as the difference between the value that the
defendant represented the ring to have and the actual value of thering. 1d. The court rejected the
plaintiff’s position since the only property to which the plaintiff alleged an injury was his
expectation interest. “Since plaintiff admits that he either broke even or came out ahead on the
deal, albeit not as far ahead as he had hoped, | fail to see what property injury he sustained.” 1d.
Heinold is easily distinguishable from the case at hand. Here, plaintiffs allege that they paid

mor e than the fair market value of the cigarettes they purchased. It is not only the expectation of
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a benefit that is the source of plaintiffs’ claim, but an actual loss of money: had the truth about
“light” cigarettes been revealed earlier, they contend, the market value of these cigarettes would
have been lower than the amount they paid. See Expert Reports of Dr. Jeffery Harris, Part
VII1.F.1.h (under one of plaintiffsS damage models, “an economist assesses, on a per-cigarette
basis, the difference between the price paid for the good as represented and the value of the good
actually sold”); Dr. John Beyer, Part VI11.F.1.a (another model, using multiple regression,
“identifies the extent to which prices of cigarettes were higher as aresult of the alleged
fraudulent behavior.”).

Similarly inapt is Line v. Astro Manufacturing, 993 F. Supp. 1033 (E.D. Ky.1998). In
Line, a putative class of owners of manufactured homes sued the builders to recover for
diminution of property value associated with homes that were subject to an increased risk of
injury and death from fires. The court held that the plaintiffs had not alleged a RICO injury
because the houses they had purchased were not worth less than what the plaintiffs had paid for
them. See 993 F. Supp. at 1037 (a plaintiff “did not suffer any injury to business or property
because he paid no more than fair market value for a manufactured home without a sprinkler
system”). On the record in this suit, the jury may well decide that the cigarettes purchased by
plaintiffs were worth less than, and had a fair market value below, what plaintiffs had actually
paid.

A third case relied on by defendants, Frankford Trust Co. v. Advest, Inc., 943 F. Supp.
531 (E.D. Pa.1996), is also wide of the mark. Frankford Trust found Heinhold' s limitations—no
recovery for harm to an expectation interest—inapplicable in a suit alleging mismanagement of

funds and seeking profits that would have been earned had defendants invested wisely. See 943
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F. Supp. at 535 (“Heinold is easily distinguishable from the case a hand.”). The district court’s
holding in Frankford Trust that lost profits could be an injury under RICO does not preclude
present plaintiffs’ claim that they paid more than the fair market value for “light” cigarettes.

That “light” cigarettes did and do cost the same as regular cigarettes may not prevent a
finding that plaintiffs paid more than fair market value. Plaintiffs contend that implicit in
defendants' marketing was a trade-off between taste and safety. Smokers who chose “light”
cigarettes, they claim, understood that flavor would be sacrificed for decreased health risks. See,
e.g., Brown & Williamson, “Low ‘Tar’ Satisfaction, Step 1, Identification of Perceived and
Underperceived Consumer Needs,” July 25, 1977, Bates No. 775036043-44 (* It must be assumed
that Full Taste smokers come down to ‘low tar’ expecting lesstaste . . . they are willing to
compromise taste expectations for health reassurance.”); “Low Tar Brand Market Overview and
Lights Review,” Nov. 1994, Bates No. 403695152 (“Lights as a descriptor has distinct perception
of relating to an expectation of low tar/nicotine delivery with an additional secondary expectation
of reduced taste.”). Under thisview, a“light” cigarette that did not provide any decreased health
risk would be worth less than aregular cigarette, even if both were priced the same, because of
deficienciesin the latter’ staste. Defendants counter that most “light” smokers claim to prefer the
taste of “light” cigarettes—suggesting that health risks do not play a major role in the choice to
start or continue smoking “lights.” Under this view, a smoker who preferred the taste of “light”
cigarettes would have no injury even if he or she received no less tar or nicotine than he or she
would have from aregular cigarette. But see Expert Report of Marvin Goldberg, pp.9-14,
excerpted in Part VII1.F.1.g (arguing that defendants’ marketing of “light” cigarettes shaped

consumer perceptions of taste); Price, Appendix C at 141, infra (finding that some smokers
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stated preference for the taste of “light” cigarettes “was actually an additional health reassurance
reinforcement”). These intricate questions of implicit promises and subjective value are in the
jury’s bailiwick.

Damage models submitted to the jury will be vetted to conform to the evidence and any
jury finding on injury. For example, if the jury wereto find that “light” cigarettes were worth
what plaintiffs paid, then only damages stemming from sales to those who would have quit, or
would have smoked fewer cigarettes but for the fraud, will be permitted. See Part 111.D.3.a
(discussing basis for computation of out of pocket losses if benefit of the bargain recovery is

disallowed).

b. Personal injury

Defendants urge that plaintiffs are improperly seeking compensation for increased risk of
future personal injury under the cover of economic harm. Plaintiffs respond that the damages
they seek are the most direct form of damage envisioned under RICO—money that was taken
from them by fraud.

It is not clear that personal injury damages are not recoverable under RICO. See Nat'|
Asbestos Workers Med. Fund v. Philip Morris, Inc., 74 F. Supp. 2d 221, 229 (E.D.N.Y. 1999)
(“The most natural reading of the language in RICO supports the conclusion that pecuniary
losses resulting from racketeering and causing personal injuries should be compensable under the
statute.”); Guerrero v. Gates, 110 F. Supp. 2d 1287, 1293 (C.D. Cal. 2000) (permitting recovery
for personal injuries caused by police misconduct; collecting cases). See also Hargravesv.

Capital City Mortg. Corp., 140 F. Supp. 2d 7, 26 (D.D.C. 2000) (citing National Asbestos
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Workers Medical Fund) (denying motion to dismiss claims seeking damages for emotional or
physical injuries). But see Bergv. First State Ins. Co., 915 F.2d 460, 464 (9th Cir. 1990)
(personal injuries not compensable under RICO); Rylewicz v. Beaton Services, Ltd., 888 F.2d
1175 (7th Cir. 1989) (same).

The Court of Appealsfor the Second Circuit has yet to rule on the matter. A prohibition
on recovery for personal injuries would not be consonant with the statutory language (“ The
provisions of thistitle shall be liberally construed to effectuate its remedial purposes.” Pub. L.
91-452, § 904(a), 84 Stat. 947.), or the Supreme Court’s admonition that “RICO isto be read
broadly.” Sedima, 473 U.S. at 497. In any event, plaintiffs here do not seek damages for
personal injuries, either directly or indirectly.

Plaintiffs’ proposed jury instructions would make this distinction clear. “Damages that
are recoverable include, for example, the payment of money, unjust profits, and overcharges.
They do not include, for example, claims for personal injury or mental anguish.” PIs.” Prop. Jury
Inst. 6.

Relying on afootnote from In re Bridgestone/Firestone, Inc. Tires Product Liability
Litigation, defendants also argue that permitting the instant suit to go forward without barring all
future suits for personal injury would result in double recovery and double liability. See 288 F.3d
1012, 1017 n.1 (7th Cir. 2002) (rejecting certification of nationwide class of consumers seeking
damages for reduced value of defectivetires). The learned footnote dealing with defectsin
widgetsis of no help in the present case. Bridgestone turned on choice-of-law analysis, not
double recovery. Seeid. at 1018 (concluding that the applicable state rule of lex loci delicti

would require utilization of many different state substantive laws, rendering the case
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unmanageable on anational class action basis). Jurors may take a different view of choices by
consumers of cigarettes looking for protection from cancer than they do of choices by purchasers
of non-lethal widgets. Cf. Joe Nocera, “If I1t's Good for Philip Morris, Can It Also Be Good for
Public Health?’, N.Y. Times Magazine, June 18, 2006 (quoting Steve Parrish, Altria’ s senior
vice president for corporate affairs. “We don’t make widgets.”). No language in RICO evidences
concern with the possibility that its rule of recovery might lead to “excess precautions’—a phrase
itself somewhat out of place in asuit aleging deliberate, long-term deception about serious
public and private health concerns.

For the reasons described in Parts IV.B and 1V.C, infra (re ecting claim splitting
challenge), no double recovery would arise were a plaintiff successful in this suit aso to sue for
personal injuries stemming from consumption of “light” cigarettes—the claims are distinct and

would remedy harmsto different proprietary interests.

3. Conclusion on Injury
Plaintiffs’ theory of injury islegally unobjectionable. It is supported by evidence

sufficient to withstand summary judgment.

C. Causation and Reliance
1 Law
To recover under civil RICO, aplaintiff must establish an injury to his business or
property “by reason of” the alleged racketeering activity. See Sedima, SP.R.L. v. Imrex Co., 473

U.S. 479, 496, 105 S. Ct. 3275 (1985) (“[A] plaintiff . . . can only recover to the extent that[] he
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has been injured in his business or property by the conduct constituting the violation.”); Bankers
Trust Co. v. Rhoades, 741 F.2d 511, 516 (2d Cir. 1984), vacated and remanded on other
grounds, 473 U.S. 922, 105 S. Ct. 3550 (1985), on remand, 859 F.2d 1096 (2d Cir. 1988) (“the
requirement that the injury be *by reason of’ aviolation of 8§ 1962 means that there must be a
causal connection between the prohibited conduct and the plaintiff’s proprietary injury. Thus, it
isinsufficient for aplaintiff to prove smply aviolation by the defendants and a proprietary
injury; it must prove that the defendant’ s violation caused the injury.”); Douglas E. Abrams, The
Law of Civil RICO § 3.3.1 (1991) (“*[S]ection 1964(c)’s ‘ by reason of’ language requires proof
that the violation caused the plaintiff's proprietary injury.”).

The “by reason of” language requires both factual, “but for,” causation and “proximate”
causation. See Commercial Cleaning Servs., L.L.C. v. Colin Serv. Sys., Inc., 271 F.3d 374, 380
(2d Cir. 2001) (“RICO’ s use of the clause ‘ by reason of’ has been held to limit standing to those
plaintiffs who allege that the asserted RICO violation was the legal, or proximate, cause of their

injury, aswell asalogical, or ‘but for,” cause.”).

a Factual causation
Factual causation is arequirement of every tort. See generally Dan B. Dobbs, The Law of
Torts 8 166 (cause in fact requirement). It iscommonsensical: if adefendant’s action cannot be

linked to a harm suffered by plaintiff, he cannot be held liable for it.

b. Proximate causation

The term “proximate causation” is used “to label generically the judicial tools used to
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limit a person’s responsibility for the consequences of that person’s own acts.” Holmesv.
Security Investor Protection Corp., 503 U.S. 258, 268, 112 S. Ct. 1311 (1992). Asit haswith
identical language in the Clayton Act, see Associated Gen. Contractors of California, Inc. v.
California State Council of Carpenters, 459 U.S. 519, 535-6, 103 S. Ct. 897 (1983), the Supreme
Court has read a proximate cause requirement into civil RICO. See Holmes, 503 U.S. at 268
(“We may fairly credit the 91st Congress, which enacted RICO, with knowing the interpretation
federal courts had given the words earlier Congresses had used first in § 7 of the Sherman Act,
and later in the Clayton Act’s 8 4. It used the same words, and we can only assume it intended
them to have the same meaning that courts had already given them. Proximate cause is thus
required.”) (citations omitted). See also First Nationwide Bank v. Gelt Funding Corp., 27 F.3d
763, 769 (2d Cir. 1994) (RICO’s “ by reason of” clause “requires a showing not only that the
defendant’ s alleged RICO violation was the ‘ but-for’ or cause-in-fact of hisinjury, but also that
the violation was the legal or proximate cause.”).

Though proximate cause had taken many forms at common law, the issue in Holmes was
“ademand for some direct relation between the injury asserted and the injurious conduct
alleged.” 1d. Little weight was to be put on the Court’ s terminology. “[O]ur use of the term
‘direct’ should merely be understood as a reference to the proximate-cause enquiry that is
informed by the concerns set out in the text. We do not necessarily use it in the same sense as
courts before us have and intimate no opinion on results they reached.” 1d. at 274 n. 20.

The Court in Holmes did not attempt to set out a definitive test for proximate cause.
“[T]heinfinite variety of claims that may arise make it virtually impossible to announce a

black-letter rule that will dictate the result in every case.” Id. at 274 n. 20 (quoting Associated
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General Contractors, 459 U.S. at 536). See also Nat'| Asbestos Workers Med. Fund v. Philip
Morris, Inc., 74 F. Supp. 2d 221, 223 (E.D.N.Y. 1999) (“[P]roximate causation is a normative,
flexible, and highly fact specific doctrine which requires individualized inquiry in each case.”);
W. Page Keeton et al., Prosser and Keeton on the Law of Torts § 42 (5th ed. 1984) (proximate
cause is “aways to be determined on the facts of each case upon mixed considerations of logic,
common sense, justice, policy and precedent[]”). See also Anza v. Ideal Steel Supply Corp., —
U.S.—, 126 S. Ct. 1991 (2006) (applying Holmes as current law).

The Court of Appealsfor the Second Circuit has read Holmes to imply that the common
law torts principles of direct injury, substantial causation, reasonable foreseeability, and the
“zone of interests” are “distinct concepts, [each] of which must generally be established by a
plaintiff.” LaborersLocal 17 Health and Benefit Fund v. Philip Morris, Inc., 191 F.3d 229, 235-
36 (2d Cir. 1999). Seealsoid. at 238-39 (holding plaintiff health fund’ s suit barred because its
financial losses were wholly derivative of injuriesto individual smokers; “the critical question

posed . . . iswhether the damages a plaintiff sustains are derivative of an injury to athird party.”).

C. Reliance
i Relianceisrequired
When, as here, mail fraud and wire fraud are the alleged predicate acts forming the
racketeering activity, justified reliance on the fraud is necessary to satisfy RICO’ s causation
requirements. See Metromedia Co. v. Fugazy, 983 F.2d 350, 368 (2d Cir.1992) (“[T]o establish
the required causal connection, the plaintiff [must] . . . demonstrate that the defendant’s

misrepresentations were relied on.”). Seealso, e.g., Appletree Square | Ltd. v. W.R. Grace &
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Co., 29 F.3d 1283, 1286 (8th Cir. 1994) (“In order to establish injury to business or property ‘ by
reason of’ a predicate act of mail or wire fraud, a plaintiff must establish detrimental reliance on
the alleged fraudulent acts.”); Grantham and Mann, Inc. v. Am. Safety Prods., 831 F.2d 596, 606
(6th Cir.1987) (failure to establish detrimental reliance); In re Sumitomo Copper Litig., 995 F.
Supp. 451, 458 (S.D.N.Y.1998) (“When the predicate acts [of mail or wire] fraud are alleged, ‘to
establish the required causal connection, the plaintiff [is] required to demonstrate that the
defendant’s misrepresentations wererelied on.’”). But see Anza v. Ideal Steel Supply Corp., —
U.S.—, 126 S. Ct. 1991, 2008 (2006) (Thomas, J., concurring in part and dissenting in part)
(reaching a question not reached by the majority, i.e., whether relianceis required in acivil RICO
suit predicated on mail and wire fraud, and concluding that “[b]ecause reliance cannot be read
into [the mail or wire fraud statutes], nor into RICO itself, it is not an element of acivil RICO

clam”).

ii. Role of reliance
The Court of Appealsfor the Second Circuit has not always stated explicitly, when
discussing reliance, what purposeit serves. A fair reading of the cases demonstrates that whether
reliance, in itself, satisfies both factual and proximate causation depends on whether the reliance

isdirect or third-party.

@ Direct reliance
In cases deriving from predicate acts of mail or wire fraud, plaintiffs may establish

reliance sufficient to satisfy RICO’s “ by reason of” language in one of two ways. First, a
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plaintiff may “claim that he was the direct target of the fraudulent scheme. In that case, to plead
causation, [the] plaintiff would have to allege that he himself relied on the underlying
misrepresentations to his detriment.” Sterling Interiors Group, Inc. v. Haworth, Inc., No.
94-9216, 1996 WL 537482, at *4 (S.D.N.Y. Sept. 23, 1996). Proof of injury by the intended
victim of a schemeis a prototypical example of proximate cause. See, e.g., Restatement
(Second) of Torts 8 525 (1977) (“One who fraudulently makes a misrepresentation of fact,
opinion, intention or law for the purpose of inducing another to act or to refrain from action in
reliance upon it, is subject to liability to the other in deceit for pecuniary loss caused to him by
his justifiable reliance upon the misrepresentation.”). Direct reliance satisfies proximate

causation.

(b) Third-party reliance

As asecond possibility, aplaintiff may allege that hisinjuries were caused by athird
party’s reliance on fraudulent scheme. See, e.g., County of Suffolk v. Long Island Lighting Co.,
907 F.2d 1295, 1300, 1311 (2d Cir. 1990) (permitting plaintiff county and utility ratepayers to
sue on theory that defendant utility had testified falsely before the state Public Service
Commission, which granted the utility the right to increase rates in reliance on the false
testimony). Proof of third-party reliance will not always satisfy RICO’ s requirement of
proximate causation. See 2 Civil RICO Litigation 8 8.04[B][1][a] (“[1]f the defendant’s
misrepresentations cause a third party to take actions causing plaintiff’sinjury, the factua
causation link is satisfied. Whether such injury should nevertheless be deemed too remote to

permit recovery under [civil RICO] isamatter of proximate causation analysis, not

68



causation-in-fact.”). Cf. Anzav. Ideal Seel Supply Corp., — U.S. —, 126 S. Ct. 1991 (2006)
(proximate cause not met where government agency, not plaintiff, relied on defendant’s alleged

mail and wire fraud).

d. Transaction causation and |oss causation

The Court of Appealsfor the Second Circuit has, in the context of RICO suits alleging
fraud in commercia finance transactions, said that plaintiffs must show “transaction causation”
and “loss transaction.” See, e.g., Moore v. PaineWebber, 189 F.3d 156 (2d Cir. 1999) (plaintiffs
alleged that financial service company misrepresented life insurance policies as Individual
Retirement Accounts, causing them to purchase the policies instead of investing their money in
more profitable ways); First Nationwide Bank v. Gelt Funding Corp., 27 F.3d 763 (2d Cir. 1994)
(defendant mortgage broker misrepresented to plaintiff commercial lender the operating income
of propertiesin order to secure loans on those properties, and then defaulted, causing substantial
losses); Citibank, N.A. v. K-H Corp., 968 F.2d 1489 (2d Cir. 1992) (defendants made false
representations to lender in order to secure an extension of credit). Defendants contend that the
same “transaction causation” and “loss causation” principles apply to the present consumer fraud
case, and that plaintiffs cannot meet these requirements.

The doctrines are ingpplicable. Transaction causation would require plaintiffs to
demonstrate that, “but for the defendant[s'] wrongful acts, the plaintiffs would not have entered
into the transactions that resulted in their losses.” Moore, 189 F.3d at 172. Loss causation would
require that plaintiffs show “that the defendants’ misstatements or omissions were the reason the

transactions turned out to belosing ones.” 1d. Transaction causation is similar to the factual
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causation inquiry under reliance, discussed above. Loss causation, in the consumer fraud
context, would be nonsensical. If, as defendants aver, plaintiffs here were required to show that
the misstatements or omissions “actually caused their economic loss,” see Tr. of Sept. 13, 2006
Hr’' g, at 123:20, they would have to demonstrate that defendants’ alleged misrepresentations
about “light” cigarettes made those cigarettes worth |ess than plaintiffs paid—i.e., made those
purchases “losing ones.” But the allegation is not that defendants' fraud itself decreased the
value of “light” cigarettes. It isthat defendants manufactured an inferior product (because it
tasted worse than regular cigarettes and was no safer) and disguised its worth with misleading
statements about its reduction of health risks. Aswith every consumer fraud, it is not the
misrepresentation that makes the product worth less than defendant claims. It is the facts behind
thelies.

Application of the “transaction causation”-“loss causation” duo would bar all consumer
fraud claims under RICO. The law does not so radically reduce consumer protections because of

itsrules for an entirely different kind of case, one dealing with commercial finance.

2. Defendants' Motion for Summary Judgment on Causation
Defendants move for summary judgment on causation grounds. They claim that 1)
plaintiffs have made an insufficient showing of reliance and 2) the indirect purchaser rule bars

their claims.

a Reliance

The challenge on grounds of insufficient showing of relianceis twofold. Itisachallenge,
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first, to plaintiffs’ experts’ reports and, second, to the use of aggregate proof on what defendants
clamisaset of “individualized” questions. Because the court finds the reports and testimony of
plaintiffs pertinent experts admissible, see Part V111, infra, and the use of statistical proof
appropriate, see Parts VII..D.1.aii, VII.D.2.b.i, and IX.A, infra, defendants' remonstration is

unfounded.

I Maintiffs clams of reliance

Plaintiffs allege reliance on the “lights’ descriptor appearing on each pack of “light”
cigarettes, as well as the sophisticated marketing campaigns of defendants. See SAC §72 (“In
furtherance of their fraud and deception, Defendants added the labels “Light” and/or “Lights’ to
their regular cigarette brands. . . to induce consumer[s] into believing that they would receive
lower amounts of tar and nicotine from these cigarettes than from their regular cigarettes.. . . .");
1 115 (“ Each advertisement, marketing activity, and public statement regarding light cigarettes
was intended to convey a‘health reassurance’ to existing and potential smokers.”); 1189 (“Asa
direct and proximate result of Defendants' [conspiracy to misrepresent the health risks of “light”
cigarettes], . . . Plaintiffs and the Class were induced and/or deceived into purchasing light
cigarettes, and were thereby injured in their property.”). They also alege reliance on the
statements of public health community and government officials, who themselves were misled by
defendants and, as a result, did not warn smokers of the risks of “light” cigarettes as soon as they
would have had they not been deceived. See SAC 11 149-184 (describing defendants’ effortsto
suppress research and other documentation that might reveal to the public health authorities and

otherstherisks of “light” cigarettes).
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ii. Reliance showing required in this case

Though reliance is arequirement for establishing causation where predicate acts based in
fraud are alleged, the nature of the reliance is not a constant. Where the fraudulent schemeis
limited in scope and specifically targeted at only one or afew individuals, organizations, or
entities, the establishment of causation may require reliance on identifiable misrepresentations.
See, e.g., County of Suffolk, 907 F.2d at 1311 (“In the context of this case, which involves RICO
mail fraud claims. . . it is necessary for Suffolk to demonstrate at tria that LILCO's
misrepresentations to the PSC were relied upon by the PSC.”) (emphasis supplied). See also
Metromedia, 983 F.2d at 357 (misrepresentations sent by mail directly to targeted victim).
Where, however, the fraudulent scheme is targeted broadly at alarge proportion of the American
public the requisite showing of relianceis less demanding. Such sophisticated, broad-based
fraudulent schemes by their very nature are likely to be designed to distort the entire body of
public knowledge rather than to individually mislead millions of people. From the perspective of
the fraudulent actors, clear efficiencies are gained by co-opting the media and other outlets of
information as unwitting tools for such a pervasive scheme.

If plaintiffs’ allegations are borne out, it was crucial to the success of defendants
scheme—particularly the public’s willingness to accept the misrepresentations as truths—that the
health claims about “light” cigarettes appear to come not only from the defendants themselves,
but also to appear asfacts, or at least open questions, permeating the entire body of public
knowledge. Cf., e.g., Smon Il, Appendix D, at Part 111.B.4, infra (it was tobacco industry policy
that “reports were to be withheld from the United States Surgeon Genera” if they implicated

cigarettes in causing disease). To require reliance on specific misrepresentations where the
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concealed and obscured use of indirect channels of communication was integral to the success of
the scheme would produce the perverse result of having the most massive and sinister fraudulent
schemes be the ones that escape civil RICO liability.

Where such a broad-based fraudulent scheme is alleged, a plaintiff in order to establish
reliance for injury causation need only establish (1) that the RICO defendants intentionally
engaged in a scheme to distort the body of public knowledge, (2) that the defendants were
successful in doing so (i.e., were, asubstantial factor causing the distortion), (3) that there was
detrimental reliance on this distorted knowledge by an intended and foreseeable class of victims,
(4) that such reliance was reasonable in the totality of the circumstances, and (5) that the
plaintiffs were proximately injured by thisreliance. Falise v. American Tobacco Co., 94 F.

Supp. 2d 316, 334 (E.D.N.Y. 2000).

iii. Paintiffs have demonstrated reliance

Plaintiffs have met the five Falise requirements:

(1) Documents submitted by plaintiffsin this case, experience with like tobacco litigation,
the recent opinion after bench trial in United Sates v. Philip Morris (Appendix A, infra), the
findings of the jury in Blue Cross (Appendix B, infra), thetrial in lllinois state court (Appendix
C, infra), and the expert reports of Joseph Stiglitz, Robert Pollay, Richard Proctor, and others
provide ample evidence of a scheme by defendants to mislead each potential smoker of “light”
cigarettes, and the public generally, about the health risks of “light” cigarettes.

(2) While defendants raise FTC and public health community “approval” as defenses, see

PartsVI.A, VI.C, infra, their advertisements and marketing efforts were and are the primary
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source of information for smokers about defendants’ products. See United States v. Philip
Morris, Appendix A at 1 2400-2625, infra (detailing marketing efforts). The expert reports of
Katherine Kinsella, Marvin Goldberg, Robert Pollay, and others provide evidence on which a
rational jury could conclude that defendants’ representations were a substantial factor causing
plaintiffs misapprehensions.

(3) Plaintiffs' experts Robert Proctor, K. Michagl Cummings, Joel Cohen, and Michael
Dennis, among others, provide evidence that “lights’ smokers, the class of alleged victims, relied
on defendants’ misrepresentations, and that they did not receive what was represented—Iess tar
and nicotine or, more generally, aless dangerous cigarette.

Defendants' attack on plaintiffs' failure to produce a single, determinate “reliance
number” —the percentage of plaintiffs who relied on defendants’, as opposed to any other party’s,
representations—misconceives the allegations in the case. The survey of plaintiffs expert John
Hauser attempts to fix—within acceptable limits—the percentage of “light” smokers for whom
health was a significant contributing factor to the decision to smoke “light” cigarettes. See Part
VIII.F.1., infra (finding the survey and Dr. Hauser’ s opinions based upon it admissible). He
concludes, based on his survey, that 90.1 percent of “light” smokers chose their cigarettes based
on the desire to reduce health risks.

“Light” cigarettes are an invention of defendants. The true “reliance number” might be
expected to closely approximate Dr. Hauser’ s number, unless there were other sources of
information about “light” cigarettes. Thereis substantial evidence that, beginning in 1971,
defendants marketed their “light” brands aggressively—with advertising expenditures out of

proportion to their market share—in order to capitalize on anticipated smoker concerns about
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health. See Expert Report of Marvin Goldberg, Part VIII.F.1.g, infra. Defendants
representations were thus the primary, (and for many years, the only) source of information about
“light” cigarettes. Accord United States v. Philip Morris, Appendix A at p. 1264, infra.

Maintiffs further claim, with evidence sufficient to withstand summary judgment, that
defendants deceived and misled the FTC and public health authorities—the only other possible
sources of information about “light” cigarettes. Reliance on those entities statements, under
plaintiffs view, would in effect be reliance on defendants' statements. This distortion of the
collective body of knowledge would have been a critical component of the alleged fraud's
success. If this aspect of plaintiffs' claimsis proven, Dr. Hauser’s number should be very close
to the true “reliance number.” A jury would be justified in basing a determination of causation
onit.

(4) Reliance by many, if not al, of the plaintiffs was reasonable in the totality of the
circumstances, particularly given the lack of sophistication on such health matters of many, if not
most, smokers, combined with the allegedly voluminous distortions and omissions by defendants
concerning the dangers of “light” cigarettes.

Plaintiffs’ experts Jeffery Harris, John Beyer, and John Hauser, among others, present
admissible reports that provide abasis for ajury determination that plaintiffs suffered
compensable economic harms as aresult of defendants’ alleged fraud. See Part VIII.F.1, infra.

(5) Compared to previous RICO cases handled by this and other courts, the proximate
cause inquiry hereis not complex. It does not involve amedical provider suing in subrogation to
recover costsincurred as a consequence of medical injuries suffered by smokers because of

defendants' fraudulent conduct, cf. Blue Cross/Blue Shield of New Jersey, 344 F.3d at 218
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(overturning jury verdict because plaintiff insurer failed to identify individualized subrogor
claims); atrust fund suing to recover monies expended on medical services for smokers misled
by tobacco companies about the addictiveness and health risks of cigarettes, cf. Laborers Local
17 Health and Benefit Fund v. Philip Morris, Inc., 191 F.3d 229, 239 (2d Cir. 1999) (dismissing
complaint because plaintiff trust fund’sinjuries were “entirely derivative’ of union smokers'); or
workers or entrepreneurs harmed by a business that hired alarge number of undocumented
immigrants and paid them poorly—depressing local wages or permitting the business to underbid
competitors on public contracts. See, e.g., Williams v. Mohawk Indus., Inc., 411 F.3d 1252, 1261
(11th Cir. 2005) (wages); Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 618-9 (6th Cir. 2004)
(same); Mendoza v. Zirkle Fruit Co., 301 F.3d 1163, 1170-1 (9th Cir. 2002) (same); Commercial
Cleaning Servs,, L.L.C. v. Colin Serv. Sys,, Inc., 271 F.3d 374, 381-5 (2d Cir. 2001) (bidding).

Plaintiffs here allege a simple and short chain of causation: defendants represented that
“light” cigarettes provided health benefits that they knew these cigarettes did not provide;
plaintiffs believed the misrepresentation and so continued to buy “light” cigarettesin larger
numbers than they would have absent the fraud; this kept demand for “light” cigarettes at a much
higher level than it otherwise would have been; elevated demand allowed defendants to keep
prices higher than they otherwise would have; and plaintiffs paid more for “light” cigarettes than
they otherwise would have.

Defendants' reliance upon Anza v. Ideal Steel Supply Corp. isill-placed. The plaintiff in
Anza alleged harm to his business by reason of a competitor’s fraudulent submission of false tax
claimsto state authorities. 126 S. Ct. at 1995. By failing to pay the sums due the state, he

alleged, his competitor was able to lower his prices and so attract more customers. Id. at 1997.
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Two discontinuities plagued the suit. First was the diguncture between the party allegedly
defrauded and the party allegedly harmed. “The cause of [plaintiff’s] harms. . . isaset of actions
(offering lower prices) entirely distinct from the alleged RICO violation (defrauding the State).”
Id. “Thedirect victim of this conduct was the State of New Y ork, not Ideal.” 1d. Second was
the “ attenuated connection” between the injury and the fraud. Plaintiff’s “lost sales could have
resulted from factors other than [the competitor’s] alleged acts of fraud. Businesseslose and
gain customers for many reasons, and it would require a complex assessment to establish what
portion of [plaintiff’s] lost sales were the product of Nationa’s decreased prices.” Id.

Paintiffs here, by contrast, were both the direct target of the fraud and the party injured.
Documentary evidence discussed in some detail at Part VI, infra, strongly suggests that the
fraudulent “health reassurance” campaign was the central and predominating reason for
plaintiffs’ choice. Relatively straightforward surveys of consumers are possible—and conducted
often by these very defendants—to determine what motivated the choice of “light” cigarettes that
would be infeasible in the complex, multifactor business and investment environment. Cf.
Holmes at 272-273 (“If the nonpurchasing customers were allowed to sue, the district court
would first need to determine the extent to which their inability to collect from the broker-dealers
was the result of the alleged conspiracy to manipulate, as opposed to, say, the broker-dealers
poor business practices or their failures to anticipate developments in the financial markets.”).

As explained by Justice Breyer in his concurrence in part and dissent in part, it was the
competitive and antitrust implications of Anza s complaint that mandated afinding of no
proximate cause:

In my view, the “antitrust” nature of the treble-damage provision's source, taken
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together with both RICO’ s basic objectives and important administrative
concerns, impliesthat acauseis“indirect,” i.e., it isnot a*“proximate cause,” if
the causal chain from forbidden act to the injury caused a competitor proceeds
through alegitimate business's ordinary competitive activity. To use a physical
metaphor, ordinary competitive actions undertaken by the defendant competitor
cut the direct causal link between the plaintiff competitor's injuries and the
forbidden acts.

The basic objective of antitrust law is to encourage the competitive
process.

Anza, 126 S. Ct. at 2010. Proximate cause boundaries on but-for cause are based on policy
decisions designed to prevent undue inhibition of activities society encourages—in Anza,
competition. No public policy supports drawing the proximate cause limitation to preclude these
plaintiffs’ suit. They were the persons targeted; they expended their own funds; and they were
allegedly damaged by getting less than they paid for, satisfying direct, proximate cause
requirements.

Anza does not appear to shrink the class of plaintiffs who may sue under the principles set
forth in Holmes, described supra. See 126 S. Ct. at 1995 (“Our analysis begins—and, as will

become evident, largely ends—with Holmes.”).

b. Indirect purchaser rule
Defendants do not appear to seriously contend that they had no direct duty to plaintiff
smokers, or that they did not have a duty to smokers not to make fraudulent representations
regarding the safety of their cigarettes. Nevertheless, they continue to rely upon the non-

applicable indirect purchaser rule.
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The indirect purchaser rule, or Illinois Brick doctrine, precludes an indirect purchaser
from suing an antitrust violator for overcharges passed on to the indirect purchaser through
intermediaries. lllinoisBrick Co. v. lllinois, 431 U.S. 720, 729, 97 S. Ct. 2061 (1977). The
doctrine equally appliesto RICO actions for treble damages. See, e.g., Soerber v. Boesky, 849
F.2d 60, 65 (2d Cir. 1988); Carter v. Berger, 777 F.2d 1173 (7th Cir. 1985).

Defendants contend that the Illinois Brick doctrine bars plaintiffs’ claims because
plaintiffs seek to recover a portion of the price they alegedly overpaid, and yet they have not
bought “light” cigarettes directly from the defendants. Rather, plaintiffs bought from retailers,
who bought from wholesalers, who bought from defendants. The gist of defendants' argument is
that any injury plaintiffs have suffered is derivative of injury inflicted, in the first instance, upon
the wholesalers. In the context of this litigation, the suggestion that the cause of action belongs
to the intermediate chain of purchasersin bulk—the wholesaler, the large supermarket
corporations, or even the corner grocer—rather than the to the smoker-purchaser to whom
defendants' advertising is pitched verges on the bizarre. “*If the law supposes that,” said Mr.
Bumble, ‘the law isaass, aidiot.”” Charles Dickens, Oliver Twist, in Familiar Quotations 669b
(John Bartlett, ed., 14th ed. 1968). But it is not such a bumbler.

Plaintiffs do not contest that they are indirect purchasers within this crabbed definition
preferred by defendants. Their submission isthat the Illinois Brick doctrine does not bar their
claims because they are the direct victims and targets of defendants’ fraud. First, they point out
that the case law does not mandate application of the Illinois Brick doctrine in the context of a
mail and wire fraud case where the purchasers are the direct victims or intended targets of fraud.

Second, they contend that the policy rationale underlying the Illinois Brick doctrine—to
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streamline enforcement by granting full recovery only to the direct victim—does not support
divesting direct victims and targets of fraud from a cause of action. Plaintiffs argue that because
defendants' fraud was designed to inflate the ultimate purchasers demand for “light” cigarettes,
they are the ones with the “requisite proximity to injury.”

The notion of separating the concept of direct victim with that of intended target is not
without some basis. Cf. Associated Gen. Contractors, Inc. v. California Sate Council of
Carpenters, 459 U.S. 519, 537, 540, 103 S. Ct. 897 (1983) (treating the specific intent of
antitrust conspirators to target plaintiffs separately from the directness or indirectness of
plaintiffs’ injury, which relates to the chain of causation between the injury and the unlawful
conduct). Although courts have used the term “direct” with some latitude, under Second Circuit
precedent, an injury is direct where plaintiff’ s harm arises from defendant’ s misrepresentations to
the plaintiff and not from an injury to athird party. See LaborersLocal 17 Health and Benefit
Fund v. Philip Morris, Inc., 191 F.3d 229, 237-39 (2d Cir. 1999) (collecting cases).

Analysis requires considering plaintiffs’ contention that they are both the direct victims
and the intended targets of defendants' fraud. Illinois Brick doctrine does not bar plaintiffs
claims under either theory. The cases relied on by defendants do not involve indirect purchasers
who are direct victims or intended targets of fraud. Barring plaintiffs' claimswould negate the
long-standing principle underlying the lllinois Brick doctrine that the victim who isin the best

position to uncover violations gets the full recovery. See Carter, 777 F.2d at 1176.

i [1linois Brick

The Illinois Brick doctrine originated in the context of antitrust law. In Hanover Shoe,
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Inc. v. United Shoe Machinery Corp., 392 U.S. 481, 88 S. Ct. 2224 (1968), the Supreme Court
rejected an antitrust defendant’ s claim that the plaintiff buyer did not suffer a cognizable injury
because it passed on the illegal overcharges to his customers. In that case, a shoe manufacturer
sued a manufacturer and distributor of shoe machinery on the theory that the defendant
monopolized the shoe industry through its practice of leasing shoe equipment, instead of selling
it. 1d. at 483-84. Plaintiff sought to recover the difference between the price of rentals and the
amount he would have paid, had defendant been willing to sell the shoe machinery. Id. The
Supreme Court held that so long as the seller continued to charge theillegal price, the buyer was
not barred from recovery even if he had recouped the overcharge by charging higher pricesto his
customers. Id. at 489.

The Court’ sfirst concern was that alowing defendant to assert that plaintiff passed on the
overcharges would make it virtually impossible to ascertain how much of the overcharge was
passed every time the goods changed hands. Id. at 492-93. Second, allowing the pass-on defense
would reduce the effectiveness of treble-damages actions because the buyers of single pairs of
shoes would have too tiny a stake to sue, and antitrust violators would retain the fruits of their
illegality. 1d. at 494.

Ilinois Brick involved a situation obverse to Hanover Shoe. The state of Illinois and
local government agencies sued producers of concrete blocks for conspiring to fix prices and
alleged that intermediary contractors passed on the overcharge to the government. Illinois Brick
Co., 431 U.S. a 735. The government agencies did not buy the bricks directly from the
producers; rather, the producers sold to masonry contractors, who submitted bids to general

contractors, who, in turn, submitted bids to the government agencies. Id. at 726. The Supreme
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Court held that the counties were barred from suing, because giving indirect purchasers standing
to sue was inconsistent with the rule of Hanover Shoe. Id. at 728-29. Precluding defendant from
asserting that a direct purchaser passed on an alleged overcharge to indirect purchasers, while
allowing an indirect purchaser to recover from the defendant would result in multiple liability for
the defendant. 1d. at 730. Rather than allowing every potentially affected party to sue only for
the portion it absorbed, concentrating full recovery in the hands of the direct purchaser would
better ensure that violators would not retain the fruits of their illegality. Id. at 735.

The Second Circuit has applied the Illinois Brick doctrine in the context of proximate
causation in aRICO case. See Sperber, 849 F.2d at 65 (holding that investors' injuries were not
proximately caused by defendant’ s acts of insider trading and anal ogizing the investors to
consumers who merely pay higher prices to an intimidated storekeeper). Other circuits have
applied the twin holdings of Hanover Shoe and Illinois Brick to bar both plaintiffs and
defendants from asserting the “pass-on” argument in the context of RICO actions for treble
damages. Compare McCarthy v. Recordex Serv., Inc., 80 F.3d 842 (3d Cir. 1996) (barring suit
by indirect purchasers of copies of medical records), and Carter, 777 F.2d at 1173 (barring suit
by taxpayers for injuries resulting from defendant’ s illegal underpayment of taxes), with County
of Oakland v. City of Detroit, 866 F.2d 839 (6th Cir. 1989) (plaintiff counties were not barred
from suit notwithstanding that they may have passed overcharges to customers), and Terre Du
Lac Ass'n, Inc. v. Terre Du Lac, Inc., 772 F.2d 467 (8th Cir. 1985) (property owners association

was not barred from suit notwithstanding that it passed costs to its members).
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ii. Inapplicability of Illinois Brick Rule

The underlying rationales of Illinois Brick doctrine do not support barring plaintiffs
clams. The Supreme Court’s concern in lllinois Brick that defendants would be exposed to
multiple liability if indirect purchasers are alowed to sue is remote or non-existent in the case
before the court. Under defendants’ interpretation of the Illinois Brick doctrine, only the
wholesalers would have standing to sue, since they are the ones who bought directly from the
defendants. It is questionable, however, whether the wholesal ers would have standing to recover,
if, as plaintiffs allege, defendants’ fraudulent scheme was designed to induce smokers, and not
the wholesalers, into buying more “light” cigarettes. Cf. Abrahamsv. Young & Rubicam Inc., 79
F.3d 234, 238 (2d Cir. 1996) (foreign tourist official who alleged injury to his reputation and
business from defendants’ scheme to bribe him, which was unbeknownst to him, failed to
establish a RICO claim because he was not the target of the enterprise and his injuries did not
flow from the harms the predicate acts were intended to cause); Byrne v. Nezhat, M.D., 261 F.3d
1075, 1111-12 (11th Cir. 2001) (“when the alleged predicate act is mail fraud, the plaintiff must
have been atarget of the scheme to defraud and must have relied to his detriment on
misrepresentations made in furtherance of that scheme”) (citations and alteration omitted). But
cf. Terre Du Lac Ass'n, 772 F.2d at 472 (RICO standing exists even where plaintiff does not
allegethat it was atarget of the racketeering activity). To the extent that the wholesalers do not
have standing to sue, defendants do not face arisk of multiple liability if plaintiffs are allowed to
sue.

Second, barring plaintiffs' claims would vitiate, rather than enhance, the policy of

deterrence underlying the Illinois Brick doctrine. As explained by the Seventh Circuit in Carter,
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granting full recovery to asingle party rather than spreading recovery amongst all potentially
injured parties gives incentive to sue to the person best positioned to uncover violations. See
Carter, 777 F.2d at 1176. Insofar as defendants’ fraud was designed to increase the purchasers
demand for “light” cigarettes, it would be pointless to concentrate full recovery in the hands of
the wholesalers. Thereis no reason to surmise that the wholesalers would be in a better position
to uncover fraud committed upon the consumers. If plaintiffs’ contentions are correct, the
wholesalers stood to gain from defendants’ fraud, since it increased total cigarette sales for both
producers and wholesalers.

Where the wholesalers have not suffered any injury that might induce them to sue,
allowing plaintiffs’ claimsisthe only way to ensure that the defendants will not retain the fruits
of illegal practices. Although individual plaintiffs stakes may be small, Hanover Shoe, 392 U.S.
at 494, aggregating their damages in a class action provides adequate incentive to sue.

Defendants rely on the Second Circuit decision in Sperber, 849 F.2d at 60, acivil RICO
action by investorsin six publicly traded companies against a securities trader who had pled
guilty to insider trading. In that case, the plaintiffs alleged that defendant’ s acts of insider trading
violated the wire and mail fraud statutes, and that plaintiffs were injured when the price of the six
stocks fell following defendant’s plea. 1d. at 61-62. The court interpreted the allegation to mean
that the price of the six stocks was artificially inflated because defendant’ s success in other stock
drove al stocks up by encouraging more people to enter into the market, or that defendant’s
success attracted a “cult of watchers who bought the stocks he bought,” thereby raising the prices
only of those stocks. Id. at 62, 64. Significantly, plaintiffs did not contend that they were injured

from defendant’ sillegal trading in the six relevant stocks. 1d. at 64. In addition, plaintiffs did
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not know that defendant was involved in the stocks that they purchased. Id. Citing lllinois
Brick, the court analogized the investors' situation to consumers, who unaware of any
racketeering, pay higher prices to an intimidated storekeeper: “those consumers are further
removed from the racketeer than the storekeeper is and probably cannot recover under RICO, just
as they cannot recover under the antitrust laws.” 1d. at 65. The court held that the investors
injuries were too remote from defendant’ s unlawful acts to satisfy proximate cause where the
investors “were neither the target of the racketeering enterprise nor the competitors nor the
customers of the racketeer,” and where the defendant “did not cheat or deceive plaintiffsin any
way with regard to the particular stocks in question since they did not know he had purchased
them and he did not trade in them illegally.” Id.

Defendants here contend that the facts of Sperber closely parallel the plaintiff smokers
allegations, since the plaintiffsin Sperber had similarly alleged that defendants’ fraud created the
demand for stocks. Defendants analogy is misplaced. The Second Circuit specifically based its
holding in Sperber on the fact that plaintiffs were not targets of the racketeering enterprise, and
that defendant did not deceive plaintiffs with regard to the relevant stocks. In the case before the
court, plaintiffs allege that they were the intended targets of defendants' fraud, and that the
defendant manufacturers deceived them into buying “light” cigarettes.

Also distinguishable are the Third Circuit decision in McCarthy, 80 F.3d at 842, which
barred suit by hospital patients for inflated photocopying charges, and the Seventh Circuit
decision in Carter, 777 F.2d 1173, which barred suit by taxpayers for injuries derived from
defendant’ s tax fraud upon the county. Plaintiffsin McCarthy were patients who asserted both

antitrust and RICO violations, alleging that the defendant hospitals and copying services
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conspired to charge excessive prices for photocopies of their medical records. McCarthy, 80
F.3d at 845. In practice, the plaintiffs’ attorneys requested the photocopies of their clients
medical records in the course of their representation, after obtaining consent from their clients.
Id. Defendants billed the attorneys for the requested photocopies. Id. The plaintiffs had
contingent fee arrangements with the attorneys, and all but one of the plaintiffs had no obligation
under their retainer agreements to reimburse the attorneys for photocopying services, unless the
attorney obtained monetary recovery in favor of the respective client. 1d. at 845-46. In these
circumstances, the Third Circuit held that the indirect purchaser rule barred plaintiffs’ claim,
since the attorneys, and not the clients, were direct purchasers of the photocopies. Id. at 852.
The contingent basis on which attorneys passed on costs to the clients, if any, would have made it
too difficult to ascertain what portions of the costs were borne by the clients. Id. at 851.

McCarthy is not on point because the plaintiffs were not the direct victims or targets of
defendant’ s unlawful conduct. The patients would have suffered no injury unless their attorneys
first obtained monetary recovery in their favor. No allegation was made that the defendant
hospitals and copy services induced patients through fraud to request more photocopies of
medical records, or that they otherwise targeted the patients. Here, by contrast, plaintiffs have
alleged that defendants induced them to buy more “light” cigarettes by falsely representing to
them that they would experience reduced health risks from the lower amounts of tar and nicotine
in“light” cigarettes.

The Carter decision is distinguishable for the same reason. In that case, taxpayers
brought a RICO action against a defendant who had previously pled guilty to paying money to

county officials to obtain lower tax assessmentsfor hisclients. Carter, 777 F.2d at 1174. The
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taxpayers alleged that they had been injured because they had to pay more taxes to make up for
theillegal lower assessments. Id. The Court of Appealsfor the Third Circuit held that the
taxpayers did not have standing to sue because their injury was derivative of injury to the county.
Id. While recognizing that a*“fraud committed against one person often injures others,” the court
stated that “concentrating the entire right to recover in the hands of the directly injured party
promotes deterrence,” because that person has the best opportunity to uncover aviolation. 1d. at
1174, 1176. While in Carter the taxpayers sought to recover for fraud committed against county,
plaintiffsin the present case seek to recover for fraud against themselves. They had the best
opportunity and motive to uncover the alleged RICO violations and the right to recover properly
belongs to them.

Defendants have a so relied on three cases which barred RICO defendants from asserting
that plaintiffs had no standing to sue because they recouped their losses by passing on the costs to
their customers. In the Court of Appealsfor the Sixth Circuit case County of Oakland, 866 F.2d
at 839, plaintiff counties sued the city and the mayor of Detroit under antitrust and RICO
theories. Id. at 841. The counties allegation was that the city’s charges for sewerage services
were inflated because of a price-fixing conspiracy concerning the city’s contracts for sludge
disposal. 1d. Thedistrict court had held that the counties had suffered no injury in fact because
they passed on the costs to municipalities, which in turn passed on the costs to the ultimate
consumers. Id. The Court of Appeals for the Sixth Circuit reversed, holding that the counties
had standing to bring suit, even if they had passed the overcharge down the chain of distribution
to the ultimate consumers. Id. at 851.

Defendants place great emphasis on the Court of Appeals for the Sixth Circuit’ s dicta that
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allowing the defendants to assert the pass-on argument would have transformed the case into a
massive class action by the end users and would have presented “enormous evidentiary
complexities and uncertainties’ in determining each class member’s damages. Id. at 850
(citations omitted). Notwithstanding these rationales, County of Oakland did not involve a
situation where defendant specifically targeted the end users or manipulated demand for
sewerage services. The court’s holding cannot be extended to a situation where defendants
fraud directly manipulated the end users demand for “light” cigarettes. The public interest in
deterring RICO violators by granting remedies to those in the best position to uncover violations
outweighs the evidentiary problems of apportioning damages among the class members.

Defendants cite the decision in Blue Cross & Blue Shield of New Jersey, Inc. v. Philip
Morris, Inc., 138 F. Supp. 2d 357 (E.D.N.Y. 2001). In Blue Cross, plaintiff insurer asserted a
subrogation claim against cigarette manufacturers on the theory that defendants’ deceptions about
the adverse health effects of tobacco caused plaintiff’s subscribers to incur medical costs, which
plaintiff paid. Id. at 360, 363. The court rejected defendants’ claim that the plaintiff insurance
company did not suffer any injury because it passed on the increased health care coststo its
subscribers. 1d. at 360, 363-64. In rejecting the pass-on defense, the court emphasized that
plaintiff’s “ subrogated action [was] not predicated on the idea that costs may have been passed
on to itsinsured in higher premiums,” but was an “independent action in which equitable
principles are applied to shift [the] loss to the one who caused [it].” Id. at 363.

Defendants in the present case erroneously claim that Blue Cross held that only the direct
purchaser can be properly regarded as the damaged party. The plaintiff insurance company in

Blue Cross was not a purchaser of tobacco, let alone adirect purchaser. Furthermore, plaintiff in
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Blue Cross did not assert adirect RICO claim against defendants in its own right, but rather
asserted the rights of its subrogors. Blue Cross, therefore, merely stands for the proposition that
insurance subscribers who were injured by paying higher premiums because of tobacco
manufacturers deceptions had the right to recover.

Defendants here directed their marketing and advertising directly at plaintiff smokers.
The smokers' injury is not derivative of injury to the wholesalers. Illinois Brick does not bar the

Suit.

3. Conclusion on Causation
Plaintiffs’ theory of causation issound. Their supporting evidence is sufficient to

withstand a motion for summary judgment.

D. Computation of Total Damages

This section covers computation of total damages. Distribution of damages through the
“fluid recovery” system is covered in Part IX.B, infra. Allocation among defendants is dealt with
in Part IX.C, infra.

Damages recoverable under RICO are equivaent to the injury suffered, trebled. See 18
U.S.C. 81964(c). Defendants contend that, even if plaintiffs could prove that defendants
intentionally misrepresented the health risks of “light” cigarettes, plaintiffs cannot demonstrate
that class members suffered compensable damages. Because plaintiffs have offered two methods
of calculating class damages that comport with defendants' rights and Daubert requirements, the

contention is rejected.
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Paintiffs models for determining loss to the misled purchasers of “lights’ come well
within the legal boundaries of damages for deceit. AsMcCormick stated it in his old, but still
classic treatise:

Asto the measure of damages in deceit, two rules have been adopted in different
jurisdictions: (1) The federa rule, followed in afew states, alows the person
defrauded to recover the difference between the value of what the plaintiff has
parted with and the value of what he has received in the transaction; (2) the
majority rule, following the analogy of the measure in actions in contract for
breach of warranty, allows recovery of the difference between the actual value of
what the plaintiff received and the value which it would have had if it had been as
represented. The first may be termed the “out-of-pocket loss” rule, and the
second, the “loss of bargain” rule.
Charles T. McCormick, Handbook on the Law of Damages 448 (1935). See Part 111.D.2.a, infra.

A certain degree of flexibility in computing damages is allowed, whatever the purist’s
view of the applicable of damage law. Even, for example, in condemnations cases, where there
isafairly clear rule that market value is determined by what willing sellers and buyers would pay
for comparable properties, the special value to the owner—here, the cigarette purchaser—will be
considered. See, e.g., Lewis Orgel, Valuation Under the Law of Eminent Domain § 43 (2d ed.

1953) (value to owner may influence estimate of “fair market value”).

1. PlaintiffS Models
Plaintiffs have offered, as possible measures of the injury they have suffered, models
based on profit disgorgement, price impact, loss of value, and loss of market. Defendants

challenge the admissibility of the profits disgorgement and price impact models on Daubert
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grounds. In an earlier memorandum and order, this court granted defendants’ motion to exclude
the profits disgorgement model entirely and the price impact model in itsinitial form. See 2005
WL 2401647 (E.D.N.Y. Sept. 29, 2005). Defendants make no motion to exclude the loss of
value and loss of market models, but contend that neither demonstrates harms compensable

under RICO.

a “Loss of market” model

The “loss of market” model is based primarily on the expert report of Dr. Jeffery Harris.
See Part VIIILF.1.h, infra. 1t asks whether, were it not for defendants' alleged fraudulent conduct,
the market for “light” cigarettes would have existed. Based on responses by consumersin
sample surveys and the significant costs that defendants incurred setting up, marketing, and
manufacturing “light” cigarettes, Dr. Harris concludes that smokers who were aware of the true
nature of “light” cigarettes would not have been willing to purchase them at a price high enough
to earn defendants a profit—and so the market would not have existed at al. Damages under the
loss of market model would be equal to the full purchase price of al “light” cigarettes sold
during the class period in the covered areas. Thisis arestitutionary measure of damages. Itis
inconsistent with the facts that show some smokers would have continued to smoke “light”
cigarettes because of their addiction or for other reasons. Nevertheless, the effect of the fraud on
the “lights” market price can be considered in determining loss of value (*b,” infra) and price
impact (“c,” infra).

Recovery under civil RICO islimited “to the extent that [a plaintiff] has been injured in

his business or property.” Sedima, SP.R.L., v. Imrex Co., Inc., 473 U.S. 479, 496, 105 S. Ct.
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3275 (1985). Thiscourt has previously ruled that disgorgement of profits would represent an
inappropriate measure of damages in this RICO suit. See 2005 WL 2303821 (E.D.N.Y. Sept. 22,

2005).

b. “Loss of value” model
The “loss of value” model relies on sample surveys that asked smokers to compare their
willingnessto pay for “light” cigarettes that reduced health risks and “light” cigarettes that were
no less harmful than regular cigarettes. Based on these responses, plaintiffs expert Dr. Harris
estimated alossin value of 77.7 percent if the “light” cigarettes sold by defendants were as
harmful asregular cigarettes, and 92.3 percent if they were potentially more harmful. The Price
court used this model to award damages. See Appendix C at 190, infra. As defendants aver and

plaintiffs concede, thisis a“benefit of the bargain” measure of damages.

C. “Price impact” model

The “price impact” model uses a multiple regression analysis to determine the impact of
the defendants’ alleged fraud on the price of “light” cigarettes. It measures the impact of
defendants' alleged fraud on the market price for “light” cigarettes. Thismodel identifies a
number of variables that might reasonably affect demand for defendants products, including
rates of cigarette consumption, income levels of smokers, population, taxes, advertising
expenditures, production costs, and plaintiffs' knowledge of health risks. The model yields
overcharge estimates for 5-year periods between 1972 and 1998.

Though this court excluded the “price impact” model initsinitial form, it granted leave to
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adjust the model to meet the reliability requirements of Rule 702 of the Federal Rules of
Evidence and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786

(1993). Therevised model isadmissible. See Part VIII.F.1.a, infra.

2. Law
The laws governing RICO, securities fraud, and antitrust are al potentialy relevant to the

determination of the appropriate measure of damages in this suit.

a Practice under common law

The common law of fraud and deceit may provide guidance in determining damages.
Theories of fraud damages, like other tort theories, seek to restore the plaintiff to the position he
or she occupied before the tort was committed. There are two common measures of damages for
fraud: “benefit of the bargain” and “out of pocket loss.” Both measures purport to make the
plaintiff whole, but differ in their approach to remedying the fraud. The benefit of the bargain
model attempts to place the plaintiff in the position he or she would have been in had the
representations been true. The out of pocket measure attempts to indemnify him or her; it
restores the plaintiff to the position he or she would have been in had there been no
representation and transaction at al. It isaremedy “by the balance sheet.” See James M.
Fischer, Understanding Remedies 503 (1999).

A magjority of state courts applies the “benefit of the bargain” measure in fraud actions.
Under this measure, a plaintiff is entitled to the difference between the value of the object or

service received and the value of the object or service asrepresented. See Victor F. Schwartz et
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al., Prosser, Wade and Scwhartz s Torts 1063 (10th ed. 2000) (“The ‘ benefit-of-the-bargain’ rule
has been adopted by about two-thirds of the American courts that have considered the
guestion.”); 2 Dan B. Dobbs, Law of Remedies 551 (2d ed. 1993) (“ The loss of bargain measure
in some form has been used in most states, at least when the fraud isintentiona . . ..”); Robert L.
Dunn, Recovery of Damages for Fraud 28 (3d ed. 2004) (“[B]enefit-of-the-bargain is the
‘majority rule.””); McCormick, Law of Damages 448, supra. A minority of state courts applies
the “out of pocket” measure. Under this measure, plaintiffs are entitled to the difference between
the value of the object or service received and the amount paid. See, e.g., McCormick, supra.

“Of the two measures the * out-of-pocket’ rule has been termed more consistent with the
logic and purpose of the tort form of action (i.e., compensation for |oss sustained rather than
satisfaction of contractual expectations) while the ‘ benefit-of-the-bargain’ rule has been observed
to be amore effective deterrent (in that it contemplates an award even when the property
received has avalue equal to what was given for it).” Sout v. Tourney, 22 Cal. 3d 718, 725
(1978). The basic argument against the benefit of the bargain rule is theoretical inconsistency:
tort law remedies should be retrospective, because they seek to undo harm, not make good on a
promise.

The out-of-pocket rule has been criticized by amgjority of jurisdictions for providing
insufficient deterrence of fraudulent activities. Courts following the benefit of the bargain rule
have urged its social utility, arguing that under the out of pocket rule, the wrongdoer isinsured
against loss from hiswrongful act, since at most he will be required to sell the property in
question at its actual value. See, e.g., United Satesv. Ben Grunstein & Sons Co., 137 F. Supp.

197 (N.J. 1955); Fleet Nat'| Bank v. Anchor Media Television, Inc., 45 F.3d 546 (1st Cir. 1995).
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Under the benefit of the bargain rule, by contrast, a merchant who commits fraud may be held to
the value of what a good or service would have been worth if it had been as represented. See,
e.g., Whilhoite v. Franklin, 570 So. 2d 1236 (Ala. App. 1990) (determining fraud damages based
on what a misrepresented automobile would have been worth as represented, not asit actually
was). Courts have not shied away from the inherent windfall that the benefit of the bargain rule
gives successful plaintiffs. See, e.g., Carrel v. Lux, 101 Ariz. 430, 441 (1966) (“[1]f plaintiffs
can satisfy ajury that they were defrauded by defendants, and that as a result of such fraud there
was a difference of $25,000 between the value of the property they purchased had it been as
represented and as it actually was, plaintiffs would be entitled to recover that sum as damages.
The fact that plaintiffs may have negotiated a very advantageous purchase price .. . . should have
no bearing on their right to recover damages for fraud.”).

The out of pocket and benefit of the bargain rules often produce the same result. Dunn,
supra, 63. The rulesdiverge only when the value of the property as represented is greater than
the price paid. “The courts then face a policy determination: Is the defrauded purchaser to be
given the benefit of the ‘bargain’ the purchaser thought he or she had?’ 1d. Some states have
adopted a more flexible rule, which permits the court to use either the out of pocket or the benefit
of the bargain rule, based upon which will more appropriately compensate the defrauded party.
See, e.g., Aerotech Res,, Inc. v. Dodson Aviation, Inc., 191 F. Supp. 2d 1209 (D. Kan. 2002)
(applying Florida law); Gardner v. Rosecliff Realty Co., 41 N.J. Super. 1 (1956).

In the instant suit, only benefit of the bargain damages would provide sufficient
deterrence for the type of widespread, long-term fraud alleged—the aim of RICO’s civil damages

provision. See Rotella v. Wood, 528 U.S. 549, 557, 120 S. Ct. 1075 (2000) (“The object of civil
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RICO is thus not merely to compensate victims but to turn them into prosecutors, ‘ private
attorneys general,” dedicated to eliminating racketeering activity.”). Plaintiffs are not limited to

their out of pocket losses.

b. Practice under securities law
The law of recovery in securities fraud actionsis the largest body of federa fraud
damages law. It often involves mail and wire fraud similar to that alleged in the present case.
Recourseto it is appropriate to discover guiding principles of federal remedies for fraud.
The Securities Act of 1933 and the Securities Exchange Act of 1934 contain severad
explicit rights of action for partiesinjured by fraudulent statements made in connection with the
sale or purchase of securities. See Securities Act of 1933 88 11(e), 12(a), 15 U.S.C. 88 77k(e),

771(a); Securities Exchange Act of 1934 88 9(e), 18(a), 15 U.S.C. 88 78i(e), 78r(a).

i. 1933 Act
Damages under the 1933 Act are limited by statutory language to the difference between
the purchase price of the security and the value of the security at one of several later dates (time
of sale before suit, time of suit, or time of sale after suit but before judgment), or the cost of
purchase, plusinterest and less any income earned. See 1933 Act, supra. These measures are
“out-of -pocket” measures; they award the plaintiff the difference between the sum he expended

and the value hereceived. RICO does not contain asimilar limitation.
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ii. 1934 Act

The 1934 Act’s explicit statement of the relevant rights of action are, like RICO, phrased
generically. See 1934 Act 88 9(e) (permitting plaintiff “to recover the damages sustained as a
result of any . . . act or transaction” manipulating the price of securities), 18(a) (permitting
plaintiff to recover “damages caused by . . . reliance” on miseading statements). They are of
greater use in considering the appropriate measure of damagesin aRICO case. The Supreme
Court has recognized implied private rights of action for fraud under sections 10 and 14 of the
1934 Act and SEC Rule 10b-5. See 1934 Act §§ 14(a), 14(e); 17 C.F.R. §§ 240.10b-5, 240.14a-

0.

@ Explicit rights of action

Case law on the topic is scant but suggests that either measure of damages may be
appropriate pursuant to the explicit right of action under section 9 of the 1934 Act. See Sarliev.
E. L. Bruce Co., 265 F. Supp. 371, 375-76 (S.D.N.Y. 1967) (describing “the difference between
the prices at which [plaintiff] purchased the stock and the prices at which [plaintiff] would have
purchased the stock in an unmanipulated market” as the “ customary measure” under section 9 but
applying out-of-pocket oss as an “aternative measure” on the facts).

This court has been unable to find a reported decision that throws light on the appropriate

measure of damages for the explicit right of action under section 18(a) of the 1934 Act.

97



(b) Implied rights of action

Section 28(a) of the 1934 Act governs damages under rights of action implied from the
1934 Act. It prohibits recovery under its provisions “in excess of . . . actual damages on account
of the act complained of.” 1934 Act § 28(a). The Court of Appeals for the Second Circuit has
ruled that the “actual damages’ limit of section 28(a) applies to the implied rights of action under
the 1934 Act. See Green v. Wolf Corp., 406 F.2d 291, 302 (2d Cir. 1968). This has not
prevented it from applying a benefit-of-the-bargain measure of damages in appropriate situations.
See Wilson v. Great Am. Indus., Inc., 979 F.2d 924, 932-33 (2d Cir. 1992) (“ The benefit of the
bargainrule. . . isthe appropriate measure of damages in this matter.”); Osofsky v. Zipf, 645 F.2d
107, 114 (“We believe that the benefit-of-the-bargain rule should be applied under the 1934 Act
to the limited situation involved inthiscase. . . .”). Seealso Wilson, 979 F.2d at 933 (describing
this measure as necessary “to place plaintiffsin substantially the same position they would have
occupied absent the fraud”).

The Supreme Court has noted that either measure of damages may be appropriate
depending on the facts of a particular case. See Millsv. Electric Auto-Lite Co., 396 U.S. 375,
388-89, 90 S. Ct. 616 (1970) (discussing situations in proxy fraud cases that might justify one
measure or the other). The Court has also contemplated recoveries under the 1934 Act greater
than either the benefit-of-the-bargain or out-of-pocket measures would afford. See Randall v.
Loftsgaarden, 478 U.S. 647, 661-2, 106 S. Ct. 3143, 3152 (1986) (“the mere fact that the receipt
of tax benefits, plus afull recovery under arescissory measure of damages, may place a § 10(b)
plaintiff in a better position than he would have been in absent the fraud, does not establish that

the flexible limits of § 28(a) have been exceeded.”); Affiliated Ute Citizens of Utah v. U.S,, 406
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U.S. 128, 155, 92 S. Ct. 1456, 1473 (1972) (“the correct measure of damages under [8] 28 of the
Act isthe difference between the fair value of all that the . . . seller received and the fair value of
what he would have received had there been no fraudulent conduct, except for the situation
where the defendant received more than the seller’ s actual loss. In the latter case damages are the
amount of the defendant’s profit.”) (citations omitted). In short, though recovery under the
implied rights of action under the 1934 Act is limited to “actual damages,” any one of severa
measures may be appropriate under the specific circumstances of the suit at issue. “These
questions, of course, are for decision in the first instance by the District Court . . . [. OJur
singling out of some of the possibilitiesis not intended to exclude others.” Mills, 396 U.S. at

389.

C. Practice under antitrust law

Antitrust law may be relevant to a consideration of the appropriate measure of damagesin
aRICO suit because the private suit provision of RICO was based on the Clayton Act. Compare
15 U.S.C. § 15(a) (“any person who shall be injured in his business or property by reason of
anything forbidden in the antitrust laws may sue therefor . . . and shall recover threefold the
damages by him sustained, and the cost of suit, including a reasonable attorney’sfee.”) with 18
U.S.C. §1964(c) (“[any person injured in his business or property by reason of aviolation of
section 1962 of [chapter 18] may sue therefor . . . and shall recover threefold the damages he
sustains and the cost of the suit, including a reasonable attorney’sfee. . ..”). See Agency
Holding Corp. v. Malley-Duff & Assoc., Inc., 483 U.S. 143, 151 (1987) (“The clearest current in

the legidative history of RICO is the reliance on the Clayton Act model.” (citation omitted)).
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Though the antitrust laws address different underlying causes of action than RICO, they share
common problems of estimation.

Antitrust remedies require that courts estimate the amount of damages attributable to a
defendant’ s unlawful actions. This can never be done with absolute precision.

Our willingness to accept a degree of uncertainty in these cases rests in part on the
difficulty of ascertaining business damages as compared, for example, to damages
resulting from a personal injury or from condemnation of aparcel of land. The
vagaries of the marketplace usually deny us sure knowledge of what plaintiff’s
situation would have been in the absence of the defendant’s antitrust violation.

J. Truett Payne Co. v. Chrysler Motors Corp., 451 U.S. 557, 566, 101 S. Ct. 1923, 1929 (1981).

The impossibility of determining precisely how much damage is attributable to an
antitrust defendant’ s actions has led the Supreme Court to sanction the use of estimates.
“[W]hile the damages may not be determined by mere speculation or guess, it will be enough if
the evidence show the extent of the damages as a matter of just and reasonable inference,
although the result be only approximate.” Sory Parchment Co. v. Paterson Parchment Paper
Co., 282 U.S. 555, 563, 51 S. Ct. 248, 250 (1931). See generally C. Douglas Floyd & E. Thomas
Sullivan, Private Antitrust Actions 995 ff. (1996).

These estimates are often based on hypothetical, or counterfactual, situations—e.g., what
would the market have been like but for the antitrust violation? Courts have permitted recovery
for increased costs, lost profits, and a reduction in the value of a business as a consequence of
antitrust violations using a variety of measures. The increased cost suits stemming from price
fixing are somewhat similar to the allegations in the instant suit. The measures of damages used

there are pertinent to the determination here.
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In aprice fixing case, the plaintiffs allege that they have incurred excess costs because of
collusion by defendants. If injury is proven, damages will be awarded in the amount the
plaintiffs paid over a hypothetical “reasonablerate.” Thomsen v. Cayser, 243 U.S. 66, 88, 37 S.
Ct. 353, 360 (1917). Courts have approved “pre-post,” “yardstick,” economic model, and cost
measurement approaches, based on the facts of the particular case. See generally Floyd &
Sullivan at 999-1000.

The “pre-post” (or “before and after”) method of calculating damages has been utilized in
cases of horizontal price fixing. Thistest compares pricing levels prior to the impact of the
violation with pricing levels subsequent to it. See, e.g., Gainesv. Carrollton Tobacco Board of
Trade, Inc., 496 F.2d 284, 286 (6th Cir. 1974) (*“ detailed comparisons of the sales of the
[plaintiff] in the two years operated [during period of alleged antitrust violation] to subsequent
years operated without them . . . serve to demonstrate damages and may be used to compute
same’). The pricing datais used to determine the respective pricing variance between the prices
that prevailed in the affected market and the prices that would have prevailed in a market
unrestrained by the defendant. See, e.g., American Crystal Sugar Co. v. Mandeville Island
Farms, 195 F.2d 622 (9th Cir.), cert. denied, 343 U.S. 957 (1952) (in case alleging price fixing
conspiracy among agricultural product buyers, appropriate measure of damages was difference
between the price at which plaintiffs sold their products and the higher price they would have
received had the conspiracy not existed).

The yardstick test has been utilized in horizontal, as well as vertical, price fixing cases.
This test compares pricing information from the affected market with pricing data from markets

that have not been affected by defendant’ s antitrust violations. These figures are then used to
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calculate a price differential from which areasonable market rate can be determined. See, e.g.,
Phillips v. Crown Central Petroleum Corp., 426 F. Supp. 1156 (D. Md. 1977) (four independent
gasoline service station dealers sued their supplier alleging both horizontal and vertical price
fixing; in proving their damages, plaintiffs compared the wholesale prices charged by the
defendant with the wholesale prices prevailing in areas unaffected by the defendant’ s antitrust
violations). Thistest is generally used by a plaintiff who is driven out of business by an antitrust
violation before the plaintiff is able to compile a sufficient earnings record allowing the
estimation of lost profits.

The economic model approach has also been utilized in price fixing cases. Under this
approach expert witnesses introduce economic models that correlate numerous factors and their
corresponding effect on pricing levels. Courts have allowed plaintiffs to use this method in cases
where the expert testimony has arational basisin therecord. See, e.g., Lehrman v Gulf Oil Corp,
500 F.2d 659, 668 (5th. Cir. 1974) (holding that experts damage estimates may be indirect and
may include estimates based on assumptions, so long as the assumptions rest on adequate data).

A fourth method of calculating damages in antitrust price fixing cases has aso been
utilized, the cost measurement approach. While the “pre-post,” yardstick, and economic model
approaches emphasi s price comparisons, the cost measurement approach uses the defendant’s
profit and cost data as evidence of the plaintiff’s damages. Under the cost measurement
approach the plaintiff must prove damages by establishing a competitive profit level and the
amount by which the defendant’ s profits exceeded this level during the period of alleged price

fixing. The plaintiff can prove this by using one of two profit theories: (1) a historical analysis of
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the defendant’ s profits over time or (2) a comparison of the defendants’ profit rates with those of
“competitive industries.” See Floyd & Sullivan at 1002.

This diversity of approaches demonstrates courts' willingness to confront difficulties of
proof with practicable solutions. Without deciding the precise measure of damages computation
that will be presented to the jury, it is apparent that there is sufficient basis in the evidence to

support avariety of appropriate definitions.

3. Application of Law to Facts
Recovery in civil RICO fraud casesis highly fact-specific. “Because of the wide range of
predicate acts and possible enterprises and plaintiffs, it is not feasible to set forth a general list of
items normally recoverable under civil RICO.” 4 L. Sand et a., Modern Federal Jury Instructions

84-70 (2003).

a Appropriate measure
Facing the question of appropriate damagesin state “lights’ fraud litigation, courts have
applied the benefit of the bargain rule. See Craft, 2003 WL 23139381, at *9 (denying
defendants' motion for summary judgment on damages; the “[p]laintiff has avery plausible
chance of proving [] ascertainable losses and damage”); Aspinall, 442 Mass. at 399 (**[B]enefit
of the bargain’ damages, if proved with reasonable certainty, would be appropriate in this case.”).
Asthe court pointed out in Craft, defendants’ theoretical objectionsto plaintiffs’ “loss of value”

model of damages are contravened by common sense.
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[L]ogic and reason suggest that a true low-tar, low-nicotine cigarette very
probably would have had an economic worth and value greater (perhaps even
considerably greater) than a comparable non-low tar, low nicotine cigarette, due to
the health reassurance factor—due to the added value that would be inherent in a
lesstoxic, less harmful, “safer” cigarette. Although the added monetary value of
this health factor may be somewhat difficult to measure, and the methods or
models for making such cal cul ations might be somewhat complicated or require
expert testimony, the Court nonethel ess believes that the likelihood of such added
valueif the cigarettes had truly been as represented is still there. If so, thisis
precisely the type of lost “gain” or benefit that the benefit-of-the-bargain rule was
designed to alow recovery for.

2003 WL 23139381 at *9 (footnote omitted).

The benefit of the bargain model prevents awindfall to the wrongdoer who has mulcted a
consumer, but not in an amount greater than the actual value of the product. “To allow for the
plaintiff . . . only the difference between the real value of the property and the price which he was
induced to pay for it would be to make any advantage lawfully secured to the innocent purchaser
inure to the benefit of the wrongdoer.” Craft, 2003 WL 23139381, at *7 (quoting Kendrick v.
Ryus, 123 SW. 937, 940 (Mo. 1909). Under the out of pocket measure, a merchant who
deliberately deceived a customer by representing that a widget that in fact was worth only $2 had
special characteristics, making it appear to be worth $3, and selling him that widget for $2, would
be immune from liability. Defendants’ out of pocket theory overlooks the importance of the
deceit to the smokers' decision to enter into the transaction at al.

But for the fact that the purchaser thought he was getting a bargain, he might not
have made the contract at al. If by fraud and deceit heisinduced to believe that

he is contracting for a benefit or a bargain, and not merely swapping dollars, why
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should not the benefits of the bargain be an element in the measure of damagesin
an action for fraud and deceit? Such benefit would be a matter fully contemplated
by both parties. By the purchaser, because, as arule, trades are not made for the
purpose of merely exchanging dollars. By the seller, because he would not falsely
represent the character of the property save and except to induce the purchaser to
believe that he was procuring a benefit of bargain.

Kendrick v. Ryus, 123 SW. at 940 (quoted in Craft at *7).

Inducement to contract is particularly important in this case, where plaintiffs have argued
with force that defendants deceived smokers about the health risks of “light” cigarettesin order
to prevent those active smokers who were worried about their health from quitting and to
encourage health-conscious prospective smokers to start. “Light” cigarettes now make up almost
fifty percent of the overall market for cigarettes. On the record before the court, ajury could
reasonably find that plaintiffs were fraudulently induced to purchase “light” cigarettes (i.e., enter
the contract) by defendants' misrepresentations about the health risks of those cigarettes. In the
instant case, the benefit of the bargain models proposed by plaintiffs are valid measures of
damages suffered.

Contrary to defendants' contentions, the holding in Milken, 17 F.3d 608 (discussed in Part
111.B.2.a, supra) does not require adifferent result. The Court of Appealsfor the Second
Circuit’s statement that “ damages as compensation under RICO . . . must, under the familiar rule
of law, place [plaintiffs] in the same position they would have been in but for theillegal
conduct[,]” Id. at 612, is arestatement of the goal of all tort damages. Asexplained in Part
111.D.2.a, supra, both the benefit of the bargain and out of pocket models “ seek to restore the

plaintiff to the position he or she occupied before the tort was committed. . . . Both measures
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purport to make the plaintiff whole, but differ in their approach to remedying the fraud. The
benefit of the bargain model attempts to place the plaintiff in the position he or she would have
been in had the representations been true. The out of pocket measure attempts to indemnify him
or her; it restores the plaintiff to the position he or she would have been in had there been no
representation and transaction at al.” In either case, the plaintiff is restored to the position he
would have been in “but for” theillegal conduct.

Because application of the “transaction causation”-“loss causation” ruleisreected in this
case, see Part 111.C.1.d, supra, the suggestion in the cases using that rule that plaintiffs would be
limited to out of pocket damagesis of limited utility.

If the benefit of the bargain measures were held to be improper, the jury could be charged
to consider only out of pocket |osses, which would be based upon the number of packs of
cigarettes purchased by smokers who would otherwise have quit and the number of excess
cigarettes smoked by those who compensated on a per-day, rather than exclusively per-cigarette,
basis. Thereisevidence to support a calculation of damages due to these factors. See, e.g., Part
VIII1.H, infra (discussing evidence of effect of “lights’ marketing on smoking quit and initiation
rates); Neal Benowitz, “Compensatory Smoking of Low-Yield Cigarettes,” in Monograph 13 (in
portion of chapter not appearing in Appendix E, surveying studies showing cigarette
consumption increases with switch to lower yield cigarettes). If necessary, additional time would

be permitted to develop out of pocket losses for trial.
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b. Degree of precision required

Defendants attack plaintiffs theory of damages as speculative. Benefit of the bargain
damages are aways somewhat imprecise. As noted in the antitrust context, they require a court
or jury to determine what would have happened were it not for the defendant’ s misconduct. See
Kendrick at 940, quoted in Craft at *8 (“[ D]amages under th[e benefit of the bargain] rule, in
terms of determining the *as represented’ value, are deemed somewhat speculative. Although
that has historically been the chief criticism of those who dislike the rule, the difficulty of proof
IS no greater than in warranty cases where the same rule applies.. . . .").

That defendants have allegedly fraudulently marketed a good without readily
determinable value “as represented” does not justify dismissal. “The fact that the property sold
was of such a character as to make it difficult to ascertain with exactness what its value would
have been if it had [been as represented] affords no reason for exempting the defendant from any
part of the direct consequences of hisfraud.” Kendrick at 940.

Where injury is established, damages need not be demonstrated with precision. Under the
long-standing—and typical—New Y ork rule, when the existence of damage has been
established, and the only uncertainty is as to its amount, the plaintiff will not be denied a
recovery of substantial damages. See Lee v. Joseph E. Seagram & Sons, Inc., 552 F.2d 447, 456
(2d Cir. 1977); W. L. Hailey & Co. v. County of Niagara, 388 F.2d 746, 753 (2d Cir. 1967)
(collecting New Y ork cases). See also Blue Cross, Appendix B at Part XIlI, infra (rejecting a
similar challenge to sufficiency of plaintiffs’ proof of damages). Therisk of uncertainty asto the
amount of damage is upon the wrongdoer, Perma Research & Development v. Snger, 542 F.2d

111, 116 (2d Cir. 1976), and the test for admissibility of evidence concerning prospective
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damages is whether the evidence has any tendency to show their probable amount. Duane Jones
Co. v. Burke, 306 N.Y. 172,192, 117 N.E.2d 237 (1954).

An estimate of damages, even when well-founded, “ necessarily requires some
improvisation, and the party who has caused the loss may not insist on theoretical perfection.”
Entisv. Atlantic Wire & Cable Corp., 335 F.2d 759, 763 (2d Cir. 1964). “The law will make the
best appraisal that it can, summoning to its service whatever aids it can command.” Snclair Ref.
Co. v. Jenkins Co., 289 U.S. 689, 697, 53 S. Ct. 736 (1933). See Part IX.A (discussing pragmatic
need for use of aggregate proof).

In a class action demanding statistical analysis of damages, asin any individual suit, the
model s presented by plaintiffs can be adopted in part, or not at al, by the jury without giving rise
to avalid objection on grounds of undue speculation. See, e.g., Tyler v. Bethlehem Steel Corp.,
958 F.2d 1176 (2d Cir. 1992) (rejecting defendant’ s claim that damages award in employment
discrimination case was “unduly speculative”; jury's award of $667,000 in future lost earnings
fell well within plaintiff’s expert’s estimate of $915,105); New York v. Hendrickson Bros., Inc.,
840 F.2d 1065, 1078 (2d Cir. 1988) (“[W]e cannot accept appellants contention that the jury’s
decision to award the State various fractions of the amounts demanded was not an equitable and
reasonable one, for to do so in the circumstances here would permit defendants to profit by their
wrongdoing at the expense of the person injured.”). See also Hendrickson Bros., 840 F.2d at
1077 (* Although the jury is not allowed to base its damages assessment on speculation or
guesswork, it is entitled to make ajust and reasonable estimate of the damage based on relevant

data, and render its verdict accordingly.”).
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In the antitrust context, the Supreme Court has approved imprecision as practicable and
consonant with due process:

[Damage] issues in these cases are rarely susceptible of the kind of concrete,
detailed proof of injury which is available in other contexts. The Court has
repeatedly held that in the absence of more precise proof, the factfinder may
“conclude as a matter of just and reasonable inference from the proof of
defendants' wrongful acts and their tendency to injure plaintiffs' business, and
from the evidence of the declinein prices, profits and values, not shown to be
attributable to other causes, that defendants’ wrongful acts had caused damage to
the plaintiffs.”
J. Truett Payne, 451 U.S. at 565-66 (quoting Bigelow v. RKO Pictures, Inc., 327 U.S. 251, 264,

66 S. Ct. 574 (1946)). “[Any] other rule would enable the wrongdoer to profit by his wrongdoing
at the expense of hisvictim. It would be an inducement to make wrongdoing so effective and
complete in every case as to preclude any recovery, by rendering the measure of damages
uncertain.” Bigelow at 264-265.

The Court’ sjustification for preventing uncertainty from redounding to the benefit of an
antitrust tortfeasor—*the vagaries of the marketplace” that prevent “sure knowledge of what
plaintiff’s situation would have been in the absence of the” wrong, see J. Truett Payne, 451 U.S.
at 565-566—applies equally to RICO.

Thislatitude isonly afforded if a plaintiff can trace hisor her injury to the defendant’s
unlawful acts. It “isthus circumscribed by the need for proof of causation.” United Sates
Football League v. National Football League, 842 F.2d 1335, 1378 (2d Cir. 1988). It does not

threaten to punish an innocent defendant.
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Both the loss of value and price impact theories of damages are sound and sufficiently
supported by the evidence to go to ajury. They may form the basis for a determination of

damages, if plaintiffs demonstrate causation.

4. Equitable Relief

Paintiffs primarily seek money damages. They also seek equitable relief in the form of
(2) disgorgement of profits and (2) an order eliminating the use of “lights” as a descriptor on
packaging and in advertisements by defendants for some of their cigarette brands. Defendants
move for partial summary judgment on these equitable claims.

Disgorgement of profits would duplicate damages—particularly as trebled—based upon
claimed overpayments by plaintiffs. They would be inequitable.

Any order limiting the future use of the descriptor “lights” is best |eft to state cases, a case
brought by the federal government (see United States v. Philip Morris, Appendix A, infra),
government regulation by the Federal Trade Commission, or legislation. The government now
substantially controls warnings on cigarette packaging and advertising. See Federal Cigarette
Labeling and Advertising Act, Pub. L. No. 89-92, 79 Stat. 282 (1965), as amended by Pub. L.

No. 98-474, 98 Stat. 2204 (1984) and by Pub. L. No. 99-92, § 11, 99 Stat. 393, 402-04 (1985),
current version at 15 U.S.C. § 1331 (1982 & Supp. IV 1986). C.f,, e.g., World Health
Organization Framework Convention on Tobacco Control, art. 11(1)(a) (states party to the
Convention agree to take measures to ensure that “tobacco product packaging and labeling do not
promote a tobacco product by any meansthat are false, misleading, deceptive or likely to create

an erroneous impression about its characteristics, health effects, hazards or emissions, including
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any term, descriptor, trademark, figurative or any other sign that directly or indirectly creates the
false impression that a particular tobacco product is less harmful than other tobacco products.
These may include terms such as ‘low tar’, ‘light’, ‘ultra-light’, or ‘mild.””). The United States,
along with 167 other nations, has signed the Convention, though it has yet to ratify it.

The motion for partial summary judgment dismissing plaintiffs' claimsfor equitable

relief is granted.

5. Conclusion on Computation of Total Damages
Plaintiffs’ theories of damages are sound. A rational jury could make a reasonably
precise determination on the basis of either the price impact or loss of value model. Both may be
submitted to the jury. Additional models may be created, and additional data generated, between

now and trial.

E. Statute of Limitations
Defendants move to dismiss on the ground that, as a matter of law, plaintiffs' claims are

barred by RICO’ s four-year statute of limitations. Plaintiffs oppose.

1 Law
The statute of limitations for acivil RICO claim isfour years. Agency Holding Corp. v.
Malley-Duff & Assoc., Inc., 483 U.S. 143, 153, 107 S. Ct. 2759 (1987). Congressinitially failed
to include an express statute of limitations period for civil RICO actions when it passed the

legidation. Seeid. at 146. The Supreme Court remedied this omission in Malley-Duff when it
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“borrowed” the statute of limitations from what it considered the most anal ogous federal
legidation, the Clayton Antitrust Act, 15 U.S.C. § 15(a), after which RICO was modeled. Id. at
153.

The statute of limitations is an affirmative defense; defendants must plead and prove it.
Fed. R. Civ. P. 8(c). They must demonstrate, as a matter of law, when the class members either
1) knew or 2) should have known of their injuries. Inre Merrill Lynch Ltd. Partnerships

Litigation, 154 F.3d 56, 59 (2d Cir. 1998).

a Accrua

Three distinct approaches to the accrual of the statute of limitations emerged in federal
Courts of Appedls after the decision in Malley-Duff: the common law discovery-of-injury rule,
the last-predicate-act rule, and the discovery-of-injury-and-pattern rule. See Rotella v. Wood, 528
U.S. 549, 553, 120 S. Ct. 1075 (2000).

In Klehr v. A.O. Smith Corp., 521 U.S. 179 (1997), the Supreme Court rejected the
|ast-predicate-act rule, which postponed the running of the statute of limitations until the
commission of the last predicate act that formed the pattern of racketeering upon which the
plaintiff’s claim was based, regardless of when the plaintiff had knowledge of itsinjury resulting
from the defendant’ s racketeering. See also Keystone Ins. Co. v. Houghton, 863 F.2d 1125, 1130
(3d Cir. 1988), overruled by Klehr (stating the “last predicate act” rule). The Court gave two
reasons why this rule was not appropriate: it was not consistent with the accrual rule from the
Clayton Act, and it excessively lengthened the statute of limitations period. Klehr, 521 U.S. at

187-188. The Court stated that such arule “would permit plaintiffs who know of the defendant’s
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pattern of activity ssmply to wait, ‘sleeping on their rights;” . . . as the pattern continues and treble
damages accumulate, perhaps bringing suit only long after the ‘ memories of witnesses have
faded or evidenceislost.”” Id. In Rotella, 528 U.S. 549, the Supreme Court rejected the
discovery-of-injury-and-pattern rule, which postponed the running of the statute of limitations
until the plaintiff discovered, or reasonably should have discovered, both (a) the existence and
source of hisor her injury, and (b) the fact that the injury was part of a pattern. See also Bivens
Gardens Office Bldg., Inc. v. Barnett Bank of Florida, Inc., 906 F.2d 1546, 1554-55 (11th Cir.
1990).

The accrual rule now sanctioned by the Supreme Court for civil RICO claimsisthe
discovery-of-injury rule, which starts the four year statute of limitations at the point when a
victim discovers or reasonably should have discovered hisor her injury. See Rotella, 528 U.S. at

558.

b. Equitable tolling

The Court in Rotella noted that, “[i]n rejecting [the discovery-of-injury-and-pattern] rule,
we do not unsettle the understanding that federal statutes of limitations are generally subject to
equitable principles of tolling, and where a pattern remains obscure in the face of aplaintiff’s
diligence in seeking to identify it, equitable tolling may be one answer to the plaintiff’s
difficulty.” Id. at 560-561 (internal citation omitted). Fraudulent concealment, or “affirmative
continuing acts of fraud . . . coupled with active coverup of the fraud,” may also justify relief
from a statute of limitations that appears to have run. Klehr, 521 U.S. at 194. The Court of

Appeals for the Second Circuit has explicitly approved the use of equitable tolling principlesin
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civil RICO suits. See Bankers Trust Co. v. Rhoades, 859 F.2d 1096, 1105 (2d Cir. 1988) (“[T]he

standard tolling exceptions apply.”).

2. Procedural History

When the court denied defendants’ initial motion to dismiss on statute of limitations
grounds, it noted the difficulties of proof facing plaintiffsat trial. It stated that a troubling critical
problem for plaintiffsis that some members of the class almost certainly were aware long before
2000 that “light” cigarettes were not appreciably safer for them than regular cigarettes. The
statute would bar their claims. Y et the plaintiffs may be able to show that a substantial number
of smokers were not aware before May 2000. Theindividual class members and their times of
awareness may well have differed over the years. Suppose, for example, that one million became
aware in 1998, one million in 1999, one million in 2000 and one million in 2001. The first two
million (1998-1999) would be barred, the third (2000) could be deemed damaged for a year or
less, and the fourth (2001) for somewhat more than ayear. According to plaintiffs’ theory of the
case, the particular personsin each group cannot be known. Assuming ajury could find
defendants liable, recovery would have to depend upon a statistical analysis to estimate how
many smokers knew what and when. See Mem. & Order of Sep. 29, 2005 (Docket No. 763)
(discussing Daubert issues). One of the ways that plaintiffs might proceed would be, the court
pointed out:
1) Based on surveys, other evidence and extrapolation, plaintiffs experts might develop a

model showing how many smokers of “light” cigarettes were ignorant of the alleged fraud

in each relevant year.
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2) Based on evidence, plaintiffs experts might estimate the “ pack premium” paid by
smokers because of the fraud, and the total class damages for each year.

3) To provide atotal loss for the period of liability fixed by the jury, the damages for each
year might be summed up.

4) Members of the class might prove by affidavits the number of packs of “light” cigarettes
they bought during the period to receive a pro rata share of damages.

Calculations might have to exclude geographic areas such as Illinois where, in the Price case,

sales overcharges were recovered in a separate state substantive law fraud recovery and the

recovery was then overturned on appeal on state-law grounds.

The population of smokersis not static. There was during the applicable time of alleged
fraud a continuing introduction into the class of naive new smokers, including children who may
have had no inkling of the extensive literature in the field concerning health risks of “light” and
regular cigarettes, newly addicted sophisticated adults and other new smokers. Over the years
there was also a continuing seepage out of the class of those who quit smoking, either voluntarily
because of what they had learned about health risks; concern about their children’s health; or
disapproval of their spouses, peers and employers; or involuntarily because of death. Between
the compl etely naive and the completely sophisticated lies a broad changing spectrum of smokers
with partial knowledge that may or may not have been fully assimilated. There are, as defendants
rightly suggest, probably as many variations in knowledge as there are individual smokers.

In short, to avoid the statute of limitations and determine total damages, plaintiffs theory
may depend upon an estimate predicated largely on expert testimony that may require

disaggregation of smokers by knowledge, year by year, with reintegration to obtain total
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damages. Such estimates, if properly modeled and supported by evidence, may be appropriately
used to resolve factual issues not susceptible of direct proof. See, e.q., Federal Judicial Center,
Reference Manual on Scientific Evidence 2 (2d ed. 2000) (Breyer, J., describing the “great
weight” the Supreme Court had placed on statistical analysisin recent cases); id. at 83-178
(offering guidelines for the judicial supervision of statistical evidence); id. at 229-276 (guidelines
for survey data); id. at 277-334 (damages); American Bar Association, Econometrics 179-224
(2005) (use of statistical techniquesin class certification to demonstrate existence of common
issues); id. at 1 n.2 (noting widespread use of statistical analyses outside antitrust context).

Prior discussion by the court in this case may have caused confusion in two respects.
Firgt, its attention to the proofs required of plaintiffs at trial may have distracted from a central
point: that the statute of limitationsis an affirmative defense. Second, its exposition of a possible
form of proof may have been regarded by the parties as arequired form of proof. Money and
time are finite; courts (and parties) rarely get the crystal clear evidence they would prefer. The
“time study” of plaintiffs’ expert Dr. Hauser—an effort to measure, using surveys and
extrapolation, when members of the class actually learned of the alleged fraud—seemed that it

might be a useful possible source of proof on thisissue; it has been withdrawn by plaintiffs.

3. Application of Law to Facts
a Actua knowledge
Asto actua knowledge, defendants point to severa surveys and statements by experts
that less than amajority of smokers believe “light” cigarettes are healthier than regular cigarettes.

Defs.’ Br. in Opp. to Class Cert. 38-40. These surveys are controverted by plaintiffs, who rely
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upon surveys referred to in Monograph 13 and the expert reports of Katherine Kinsella (detailing
news releases), Michael Dennis (interviews with named plaintiffs), and Robert Proctor
(analyzing when smokers might reasonably have learned of the fraud). Asto imputed knowledge
that a smoker reasonably should have been expected to have, defendants have marshaled a
number of media reports, public service announcements and case filings. These, too, are met
with evidence supplied by plaintiffs.

Defendants also argue that smokers' knowledge for statute of limitations purposes must
be decided for each individual smoker, making the statute of limitations defense presumptively
valid and the class action unmanageable. See discussion of aggregate proof in Part IX.A, infra
(rgjecting this contention).

Untenable is plaintiffs’ extreme position that no member of the class discovered the
injury, and so set the statute of limitations running, before May 11, 2000 (four years before the
complaint was filed). Some undoubtedly discovered the aleged fraud earlier, and of those some
may have then quit smoking. The gradua attrition of those smokers who did not know or could
not reasonably have known presents a problem of proof for plaintiffs experts. It does not require
the dismissal of the entire proposed class. Based upon the experts' reports and extrapolation
from available facts, it is possible to make reasonable estimates by appropriate time periods of
those whose claims would be barred by the statute of limitations. In addition, if the jury finds
some claims barred, the equitable tolling rule may ameliorate the statute of limitations problem.

See Part 111.E.3.d, infra.
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b. Imputed knowledge
Paintiffsfiled this case on May 11, 2004, claiming economic injuries arising from their
fraud-induced purchases of light cigarettes marketed by defendants since 1971. The bar of
limitations is measured from a date four years earlier—May 11, 2000. Should plaintiffs have

known of the fraud prior to that date?

I Class counsel’ s knowledge

Many attorneys knew of the dangers of “light” cigarettes long before 2000. A substantial
number of actions based on grounds of fraud much like those now alleged were brought earlier
than May 11 of that year. Putative class counsel in the present case—Cohen, Milstein, Hausfeld
& Toll, P.L.L.C. and Finkelstein, Thompson & Loughran (“plaintiffs counsel”)—filed four
similar “light” cigarettes class actions in various state courtsin 1998 and 1999: Aspinall v. Philip
Morris Cos., No. 98-6002 (Mass. Sup. Ct.) (filed Nov. 25, 1998); Cummisv. Philip Morris Cos.,
No. L-2114-98 (N.J. Super. Ct.) (filed July 9, 1998); Marrone v. Philip Morris Cos., No. 99 CIV
0954 (Ohio Ct. Com. Pl.) (filed Nov. 8, 1999); McClurev. Altria Group, Inc., No. 99C148
(Tenn. Cir. Ct.) (filed Jan. 19, 1999). Other “of counsal” attorneys to the classfiled two “light”
cigarettes class actions in state courts during the same period: Oliver v. R.J. Reynolds Tobacco
Co., No. 268 (Pa. Ct. Com. Pl.) (filed Mar. 6, 1998); Trombino v. R.J. Reynolds Tobacco Co.,
No. L-11263-98 (N.J. Super. Ct.) (filed Jan.19, 1999). In those state class actions, plaintiffs
sought economic damages on state fraud and consumer protection law grounds alleging facts
similar to those now relied upon. 1n 1999, the United States government filed a widely remarked

upon complaint in federal district court for damages and injunctive relief under RICO and other
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statutes alleging that the tobacco companies misled consumers about the dangers of “light”
cigarettes. That case, United Statesv. Philip Morris, was recently tried to ajudgment. See— F.
Supp. 2d —, No. Civ. A. 99-2496 (GK), 2006 WL 2380622 (Aug. 17, 2006) (part 1 of 6). Other
private and state government plaintiffs filed RICO and consumer fraud suits in the 1990s alleging
deceptive marketing of “light” cigarettes. See, e.g., Allman v. Philip Morris, Inc., No. 94-0504-
IEG (S.D. Cal.); Mass. v. Philip MorrisInc., No. 95-7378 (Mass. Dist. Ct.); Maryland v. Philip
MorrisInc., No. 96122017/CL211487 (Md. Cir. Ct.); Oregon v. Philip Morris, Inc., No. 9706-
04457 (Or. Cir. Ct.); Blue Cross & Blue Shield of N.J., Inc. v. Philip Morris, Inc., No. CV 98
3287 (E.D.N.Y.).

It is not denied that plaintiffs' counsel has had knowledge of the RICO injury aleged in
this matter since at least July 1998, when they filed a class action alleging asimilar fraud in New
Jersey state court. Defendants contend that this knowledge should be imputed to the entire class
under principles of agency. To do so would bar the suit entirely.

“The relationship between an attorney and the client he or she representsin alawsuit is
one of agent and principal.” Veal v. Geraci, 23 F.3d 722, 725 (2d Cir. 1994); see Restatement
(Third) of the Law Governing Lawyers Ch. 2 Introductory Note (2000) (the attorney-client
relationship is, “from one point of view, derived from the law of agency.”). In aconventional
attorney-client relationship, the attorney’ s knowledge is imputed to the client. Geraci, 23 F.3d at
725; Restatement (Third) of the Law Governing Lawyers (“Information imparted to alawyer
during and relating to the representation of a client is attributed to the client for the purpose of
determining the client’ s rights and liabilities in matters in which the lawyer represents the client. .

.."); see generally Restatement (Second) of Agency 8§ 272 (agent’s knowledge imputed to
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principal). An attorney’s knowledge of an injury may work to bar his client’s claim under a
statute of limitations. See Geracia at 725 (plaintiff’s 8 1983 claim time-barred because his
attorney knew of injury outside three-year statute of limitations period).

In some cases it is appropriate for an attorney’ s knowledge to be imputed to the client,
particularly where there is a single attorney and a single known client in an ongoing relationship.
That is not the situation now presented. In the instant case defendants seek to impute the
knowledge of counsel to a class of unidentified plaintiffs numbering in the tens of millions who
claim they were defrauded for decades. Principles of agency applicable in the single-attorney-
single-client relationship cannot be transposed into the class action context under present
circumstances. Cf. Restatement (Third) of the Law Governing Lawyers § 14 cmt. f (“Class
actions may pose difficult questions of client identification.”). How can a smoker who was not
even aware when he purchased a pack of cigarettes years ago that any of the class attorneys
existed be assumed to have known what the attorneys knew?

“Agency isthe fiduciary relation which results from the manifestation of consent by one
person to another that the other shall act on his behalf and subject to his control, and consent by
the other so to act.” Restatement (Second) of Agency 8 1(1) (1958). Without consent by both
parties, there can be no principal-agent relationship. See Restatement (Second) of Agency 8 15.
Unnamed class members have not yet “ consented” to be represented by putative class counsel;
these attorneys cannot be their agent for purposes of imputing knowledge of danger. Therole of
class counsel is akin to that of ajudicially appointed fiduciary, not that of a privately retained

attorney. See Restatement (Second) of Agency 8 14F (“A person appointed by a court to manage
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the affairs of othersis not an agent of the others.”); cf. Rule 23(g), Fed. R. Civ. P. (setting forth
standards governing mandatory court appointment of class counsel).

The mass nature of the class action requires that both the court and counsel carefully
protect unnamed plaintiffs’ rights. See Amchem Products, Inc. v. Windsor, 521 U.S. 591, 117 S.
Ct. 2231 (1997); Ortiz v. Fibreboard Corp., 527 U.S. 815, 119 S. Ct. 2295 (1999); see generally
John C. Coffee, Jr., Class Wars. The Dilemma of the Mass Tort Class Action, 95 Colum. L. Rev.
1343 (1995); Monograph, Individual Justice in Mass Tort Litigation 53 ff. (1995) (noting the
ethical challenges facing class counsel). It does not permit the imposition of the principles of
agency in away that would bar the suit and deprive class members of experienced counsel. The
knowledge of class counsel cannot be imputed to the members of the class for the purposes of
determining whether this suit is barred by the statute of limitations.

The attorneys’ knowledge is not decisive. What is critical iswhat and when the plaintiffs

knew or should have known.

ii. Class members knowledge
Oneline of cases, relied upon by defendants, has described the statute of limitations
inquiry in terms of “storm warnings’—any information “that would alert a reasonable person to
the probability that misleading statements or significant omissions had been made.” Cetel v.
Kirwan Financial Group., Inc., No. 04-3408, 2006 WL 2466855 at *7 (3rd Cir. August 28,
2006); see also Nivram Corp. v. Harcourt Brace Jovanovich, Inc., 840 F. Supp. 243, 249
(S.D.N.Y. 1993); Mathews v. Kidder, Peabody & Co., 260 F.3d 239, 252 (3rd Cir. 2001). Under

these cases, theinitial burden to show the existence of “storm warnings’ rests with defendants,
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and, if determined, “the second step then shifts the burden to plaintiffs to show that, heeding the
storm warnings, they exercised reasonabl e diligence but were unable to find and avoid the
storm.” Cetel, 2006 WL 2466855 at * 7.

The enormous amount of conflicting evidence filed by the parties on the subject of
consumer knowledge demonstrates that genuine issues of fact exist. Defendants cite several
cases dismissed on “storm warnings’ grounds. See, e.g., Isaak v. Trumbull Savs. & Loan Co.,
169 F.3d 390 (6th Cir. 1999) (dismissing RICO claim against banks that provided loans to
owners and developers of undeveloped timeshare); In re Burbank Envt’| Litig., 42 F. Supp. 2d
976 (C.D. Cal 1998) (dismissing CERCLA claim against defendants for groundwater
contamination). They are marked by the clear, pervasive and unequivocal nature of the warnings.
See Isaak, 169 F.3d at 401 (plaintiffs had retained counsel, filed formal complaints, or abandoned
ownership interests outside statute of limitations period; widespread newspaper accounts of state
investigation into the resorts reported that the owners diverted plaintiffs payments for their
personal use); Burbank Envt’l, 42 F. Supp. 2d at 981 (plaintiffs were inundated by media reports,
public meetings, and lawsuits; plaintiffs conceded that they had known of the contamination
outside of the statute of limitations period). They are distinguishable from the notice provided in
the instant case.

Defendants make a strong case that plaintiffs knew or should have known of their
claimed economic injuries years before 2000. A number of reports appeared in newspapers,
popular magazines, textbooks, government pamphlets, television news programs and public
service announcements from the late 1950s to the present indicating that “light” cigarettes were

not as safe as portrayed by defendants. Tens of millions of pages of internal documents could
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easily be obtained for research as aresult of the Master Settlement Agreement of November 23,
1998 between the tobacco industry and various states' attorneys general. The Agreement
provided that the tobacco companies would make available through their web sitesand at a
central depository in Minnesota many of the documents produced during discovery of the states
attorneys general actions. See Master Settlement Agreement (“MSA™) 29-32. Not all of these
documents were available at once; the earliest posting on the Philip Morris USA Document Site,
for example, appears to be February 1998. Many of the documents relied upon by plaintiffs
counsel were available long before 2000 through the defendants’ web sites and other channels.
In response, plaintiffs argue that plaintiffs’ constant exposure to defendants’ marketing
overwhelmed any doubts they may have had about “light” cigarettes. Plaintiffs aso point to the
testimony of tobacco industry executives who testified that, into the late 1990s, they were
ignorant of the phenomenon of compensation—a technique used by many smokers to increase
their intake of nicotine and tar from “low-tar” cigarettes. The Price court found that Monograph
13 represented the first scientific consensus on the true nature of “light” cigarettes; it appears to
have concluded that the class could not be deemed to have known of the fraud prior to the
publication of the monograph. Id. at 9 80. Defendants contest this point, arguing that
Monograph 13 was only areinterpretation of existing studies. Tr. of Sept. 12-13, 2005 Hr’' g 229.
Despite the questionable existence of adequate “storm warnings,” given the number of
plaintiffs, some of them were undoubtedly alerted to a possible fraud. Under thisline of cases,
the burden would shift to these plaintiffs to show that reasonable diligence would not have
uncovered their injury. Assuming, without deciding, that the “storm warnings’ precedents apply

in this case, it isimpossible to resolve this issue on summary judgment. The equivocal and
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sometimes conflicting information provided by defendants and the media before 2000 make it
premature to determine, as a matter of law, that plaintiffs claims are barred. If this case goesto
tria, it will be for ajury to determine when plaintiffs had actual knowledge or should have had
knowledge of the alleged fraud. Cf. Binghamv. Zolt, 66 F.3d 553, 558 (2d Cir. 1995) (jury asked
to determine “when the estate actually knew of defendants’ alleged wrongful acts”).

Theinstant matter is unlike other RICO statute of limitations cases before the Court of
Appeals for the Second Circuit. Other litigations have dealt with either individualsin close
contact with the persons who defrauded them, see, e.g., Tho Dinh Tran v. Alphonse Hotel Corp.,
281 F.3d 23 (2d Cir. 2002) (hotel employee suing hotel); Bingham, 66 F.3d 553 (administrator of
estate suing decedent’ s legal advisors); Turkish v. Kasenetz, 27 F.3d 23 (2d Cir. 1994) (trust
beneficiaries suing administrators), or sophisticated plaintiffs who invested significant amounts
of money in aventure controlled by defendants. See, e.g., In re Merrill Lynch Ltd. P’ ships Litig.,
154 F.3d 56 (2d Cir. 1998) (investorsin real estate limited partnerships); First Nationwide Bank
v. Gelt Funding Corp., 27 F.3d 763 (2d Cir. 1994) (federal stock association lending money to
mortgage broker). Such plaintiffsin ongoing business relationships with defendants can be
expected to be aert to the possibility of fraud in away that the average smoker, spending afew
dollarsfor a pack of cigarettes as a matter of habit, may not be. The plaintiffsin the instant
matter are members of a nationwide mass market; their interaction with defendants was largely
limited to advertisements and other general knowledge.

Under either the “storm warnings” analysis or more general Second Circuit approach, a

jury question is presented.
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C. Separate accrua

The Court of Appealsfor the Second Circuit has adopted a “ separate accrual” rulein civil
RICO cases under which “anew claim accrues and the four-year limitation period begins anew
each time a plaintiff discovers or should have discovered a new and independent injury.” Inre
Merrill Lynch, 154 F.3d at 59 (separate accrual rule not applicable on the facts). If thisrule were
to apply here, it might permit recovery for economic damages suffered by plaintiffs on all packs
of cigarettes purchased after May 11, 2000, four years before class counsel filed the complaint in
this matter. Defendants argue that the rule is inapplicable because plaintiffs have alleged asingle
injury—the loss of value in packages of “light” cigarettes purchased in reliance on defendants
alleged fraud. Plaintiffs have not relied on the separate accrual rule in their papersin opposition
to summary judgment, possibly for the sensible reason that if knowledge barred all claims for

purchases before May 11, 2000, a fortiori it applied to purchases after that date.

d. Equitable tolling

Plaintiffs raise defendants’ alleged ongoing deception as a bar to the statute of limitations
defense. See, e.g., Part V.C.3.d, infra (ongoing increase in nicotine levels of “light” and other
cigarettes). Their argument is essentially one of estoppel: the tobacco companies made
tremendous efforts to keep the truth about “light” cigarettes from smokers and so should be
estopped from arguing that the smokers learned the truth anyhow.

Plaintiffs chronicle the past and ongoing efforts of the tobacco industry to induce public
misperception of the health risks posed by smoking by indicating their doubt about the truth of

warnings by the health services community, and by limiting the release of their own scientific
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studies; lobbying the Federal Trade Commission; cloaking documents with the attorney-client
privilege; conducting animal studies outside the United States so that the results would remain
secret; and working with scientists sympathetic to the industry to produce reports favorable to the
industry’ s health claims. See Smon |1, Appendix D, at Part [11.B.4, infra.

One court apparently adopted the estoppel theory. See Price, Appendix C, infra. The
[linois court ruled that since evidence at that trial established that Philip Morris had concealed
the truth about “light” cigarettes until November 2002 (when it added inserts to packages of
“light” cigarettes that warned of their dangers), it could not assert that the plaintiffs should have
been aware of the information any earlier. Priceat §81. Asto actual knowledge, the court
found that the company’ s decision to publish the inserts so widely (and duplicate their contentsin
newspaper advertisements and on its website) provided strong evidence that its customers were
unaware earlier of the risks the inserts described. 1d.

Whether the largely unknown still continuing increase in nicotine content provides a new
basis for tolling, see Appendix F, infra, is amatter that need not now be addressed. See Part
V.C.3.d (discussing the increase reported by the Massachusetts Department of Public Health).
Seealso Smon I, Appendix D, at Part I11.B.5, infra.

There is ample direct and indirect evidence of continuing coverups of the fraud by
defendants. Based on the evidence, and experts' reports, ajury could find that many members of
the proposed class did not discover the fraud because of defendants' inequitable conduct. Those
smokers would not be barred by the statute of limitations. The number of smokers for whom the

statute should be tolled during various periods may be determined from plaintiffs experts and
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the available evidence. Equitable estoppel may provide another independent basis for not
dismissing the suit on the ground of the statute of limitations.

Only if the jury finds plaintiffs' claims barred by the statute of limitations will equitable
tolling be considered. See Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 508, 79 S. Ct. 948
(1959) (where suit raises both legal and equitable issues, legal issues must be tried to ajury

before resolution of any equitable issues by the court).

4. Conclusion on Statute of Limitations
Because the statute of limitations is an affirmative defense and it cannot be said with any
assurance that defendants would necessarily succeed in proving the defense at trial, the motion is
denied. Defendants have not shown that the class members' claims are barred as a matter of law.

Whether the issue is susceptible to class-wide treatment is discussed in Part VI1.D.2.b.iii, infra.

IV. Collateral Estoppel

The interactions between this case and otherslike it in which plaintiffs have sought
recompense against these same defendants for harm caused by the sale or consumption of “light”
cigarettes must be considered. Affected may be the motion to dismiss, issues to be decided by
the trier, or the decision on certification. Asindicated below, a substantial argument can be made
that collateral estoppel makes it unnecessary to retry certain issues of fact, such as fraud and
continuing concealment. Nevertheless, in the exercise of its discretion and in the interest of

fairness to defendants, the doctrine will not be applied.
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A. Law

Under claim preclusion, “[a] final judgment on the merits of an action precludes the
parties or their privies from re-litigating issues that were or could have been raised in that
action.” Federated Dep’'t Stores, Inc. v. Moitie, 452 U.S. 394, 398, 101 S. Ct. 2424 (1981).
“Whether thereis claim preclusion depends upon whether the same or connected transactions are
at issue and the same proof is needed to support the claimsin both suits or, in other words,
whether facts essential to the second suit were present in the first suit.” Curtisv. Citibank, N.A.,
226 F.3d 133, 139 (2d Cir. 2000). “[T]hat several operative facts may be common to successive
actions between the same parties does not mean that the claim asserted in the second is the same
that was litigated in the first, and that litigation of the second is therefore precluded by the
judgment in thefirst.” NLRB v. United Techs. Corp., 706 F.2d 1254, 1259 (2d Cir. 1983).

“One of the most general reasons for separating claimsis that a broad course of
completed unlawful conduct has included a clearly separable event that gave rise to distinctive
injury.” 18 Charles Alan Wright, et al.,§ 4408 (2002). In this situation, claim preclusion would
not apply, though, issue preclusion may still arise. 1ssue preclusion “means simply that when an
issue of ultimate fact has once been determined by a valid and final judgment, that issue cannot
again be litigated between the same parties in any future lawsuit.” Schiro v. Farley, 510 U.S.
222,232,114 S. Ct. 783 (1994). Thereforeif asuit shares some of the operative factsas a
previous suit, issue preclusion will arise if those operative facts were determined by avalid and

final judgment in the previous suit—Dbut claim preclusion may not.
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B. Preclusive Effect in Possible Future Bodily Injury Cases

Thisisacivil class action under RICO for monetary |oss based on the price paid for a
product sold in violation of federal mail and wire fraud substantive law. The proposed class
consists of all persons who purchased “light” cigarettes including those who: (1) did not use the
product; (2) used the product and suffered no physical or other harm; (3) used the product and
will suffer future physical or other harm; (4) used the product and have already suffered physical
or other harm. It is conceivable that claim preclusion might apply to prevent those who have
suffered physical or other harm, or will suffer future harms caused by the use of the product
based on fraud under state substantive law from bringing a cause of action based on these
physical harms. If those persons would be precluded from bringing a future cause of action then
it might be useful for those claims to be severed, with a subclass created so that they may bring
those claims now. If those personal injury claims would not be precluded, then bringing a class
action on behalf of all those who purchased the product would not pose a problem.

This civil RICO suit shares operative facts with a cause of action for the physical or other
harm caused by use of the product based on fraud under state substantive law. The instant suit,
however, does not present the essential facts necessary for a personal injury suit, and therefore
claim preclusion would not bar plaintiffs from bringing such a suit after this one.

A suit for physical or other injury based on use of the product would require proof of
several essential facts not present in a RICO suit, namely that the plaintiffs used the product, and
that the product’ s use caused harm to plaintiffs. The source of injury in the suit for monetary
lossis the purchase of the product, rather than its use. See Restatement (Second) of Judgments 8

24(2) (“What factual grouping constitutes a“transaction,” and what groupings constitute a
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‘series’, are to be determined pragmatically, giving weight to such considerations as whether the
facts are related in time, space, origin, or motivation, whether they form a convenient trial unit,
and whether their treatment as a unit conforms to the parties’ expectations or business
understanding or usage.”) (emphasis supplied).

An additional factor suggesting that the claims for monetary loss caused by purchasing
the product is different from the claim for harm caused by use of the product is that the claims
matured at different times. The RICO claims matured immediately upon the purchase of the
product, while the claims for injuries resulting from use of the product matured only after the
sustained use of the product caused such injuries.

Since the evidence, facts, and issues necessary to maintain a cause of action for physical
injury are separate and distinct from those required in this civil RICO case and a different
judgment in any personal injury suit brought by a class member would not impair rights
established by any judgment in the civil RICO case, any future physical injury claims would not

constitute the same cause of action for purposes of claim preclusion.

C. Claim Splitting

For the same reason described immediately supra, defendants challenge to certification
on the basis of claim splitting isrejected. See Pearson, 2006 WL 663004 &t * 8 (rejecting claim-
splitting challenge); Aspinall, 442 Mass. at 397 n.19 (same); Craft, 2003 WL 23355745 at * 13
(same; “any and all [] claimsfor personal injury . . . could not redlistically be included in this

[consumer fraud] action . . ..").
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To avoid any future contention about bars for claim preclusion, any personal injury
claims of class members are deemed specifically preserved. See Restatement (Second) of
Judgments 8§ 26(1)(b) (claims possibly subject to preclusion may be specifically preserved by the

court adjudicating the first action).

D. Preclusive Effect of United Statesv. Philip Morris

Thefinal opinion issued in United States v. Philip Morris reaches conclusions on a
number of factual issues germaneto this case. See Appendix A, infra. Plaintiffs argue that these
should collaterally estop defendants from relitigation of those issuesin the present suit.

Collateral estoppel prevents a party from relitigating, in a subsequent proceeding, an issue
of fact or law that was fully and fairly litigated in a prior proceeding. Inthe federa system
collateral estoppel may be applied offensively to foreclose a defendant from relitigating an issue
that it has previoudly litigated unsuccessfully against another plaintiff. See Parklane Hosiery Co.
v. Shore, 439 U.S. 322, 99 S. Ct. 645 (1979).

For aplaintiff to bar a defendant from litigating an issue based on collateral estoppel:

(2) theissuesin the proceedings must be identical, (2) the issue in the prior
proceeding must have been actually litigated and actually decided, (3) there must
have been afull and fair opportunity for litigation in the prior proceeding, and (4)
the issue previoudly litigated must have been necessary to support avalid and final
judgment on the merits.

Faulkner v. Nat’| Geographic Enters., Inc., 409 F.3d 26, 37 (2d Cir. 2005). Application of

offensive collateral estoppel isat thetrial court’s discretion. Parklane Hosiery, 439 U.S. at 331.
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There is a strong argument for offensive collateral estoppel in thiscase. Present plaintiffs
make identical allegations to those made in United States v. Philip Morris and bring their suit
under the identical statute. Compare SAC 1 7-8 (alleging conspiracy to mislead the American
public about the health risks of “light” cigarettes) with United States v. Philip Morris, 1 2626-
2629 (concluding, by “clear and convincing evidence,” that defendants knew there was no clear
health benefit from low-tar and “light” cigarettes; knew smokers “were willing to trade flavor for
reassurance that their brands carried lower health risks’; extensively marketed their “light” and
low-tar brands to take advantage of smokers' concerns; and “[b]y engaging in this deception . . .
dramatically increased their sales of low tar/light cigarettes, assuaged the fears of smokers about
the health risks of smoking, and sustained corporate revenues in the face of mounting evidence
about the health dangers of smoking.”). Mattersin direct issue in both the federal government’s
suit and the present one include:

1 Defendants devised and executed a scheme to defraud consumers by falsely
denying, distorting, and minimizing the significant adverse health consequences
of smoking. Appendix A at 1 509-1365, infra.

2. Despite their knowledge that “light” cigarettes provide no clear health benefit,
defendants falsely marketed and promoted “light” cigarettes as less harmful than
regular cigarettesin order to keep their customers smoking and sustain corporate
revenues. This plan was successful. Appendix A at 11 2023-2629, infra.

3. Defendants attempted to and did suppress and conceal scientific research and
destroy documents relevant to their public and litigation positions. Appendix A at

1191 3683-3855, infra.

132



Therewas afull and fair opportunity to litigate these issues in the prior action: more than
eighty four witnesses testified in a nine month bench trial. Defendants had every incentive to
fully and vigoroudly litigate the claim against them; before an interlocutory order restricting
disgorgement was issued by the Court of Appeals for the District of Columbia, $289 billion of
allegedly ill-gotten gains were at risk. Even after the appellate court’ s limitation on available
remedies, defendants’ valuable brand identities were at risk: the government requested, and the
court entered, an order enjoining defendants from using the term “lights’ and other such
descriptors. The posture of the previous action was identical to the present case. The extent of
the litigation, the competence and experience of defense counsel, and the availability of evidence
were the same. At least some of the issuesin the previous case—e.g., the existence of
defendants' enterprise, the deception of the public—were necessary to support the verdict.

Despite the good reasons to employ collateral estoppel, the court exercisesits discretion
not to do so. The fairness of its application in the present instance is questionable. See Parklane
Hosiery, 439 U.S. at 330-331 (identifying situations where the use of offensive collateral
estoppel might be unfair). First, in the government suit, defendant Liggett was, in effect, a
prevailing party. Collateral estoppel could not be applied against it. See, e.g., Boguslavsky v.
Kaplan, 159 F.3d 715, 720 (2d Cir. 1998) (“[T]he resolution of the issue [must be] necessary to
support avalid and final judgment [against the party] on the merits’ in the prior action).
Application of estoppel to al but one of many defendants would confuse the jury, making
administration of the case more difficult. Second, defendants have won so many of the tobacco
cases that applying the rule of the Restatement according conclusive effect to the last of the series

of litigationsisinappropriate. Cf., e.g., Restatement (Second) of Judgments § 15 cmt. ¢
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(applying rule in one defendant-one plaintiff cases); Parklane Hosiery, 439 U.S. at 300 n.14
(cautioning against applying collateral estoppel when the last judgment is inconsistent with prior
judgments favoring the defendant). Third, little efficiency would be gained: plaintiffs' proof of
reliance and damages would almost certainly—as a matter of legal burden and persuasive

strategy—require presentation of all evidence available to them of defendants’ alleged scheme.

E. Preclusive Effect of Overlapping Class Actions

A number of state class actions alleging fraud in the sale of “light” cigarettes have been
filed. SeePart I1.D, supra (listing and discussing these). Any plaintiff claims bound by a
decision on the meritsin one of those actions will be excluded from any recovery secured in this
suit. See, e.q., Beck v. Levering, 947 F.2d 639 (2d Cir. 1991) (collateral estoppel and double
recovery); LaFleur v. Whitman, 300 F.3d 256, 271 (2d Cir. 2002) (choice of law in collateral
estoppel); Bajwa v. Metropolitan Life Ins. Co., 208 IIl. 2d 414 (2004) (lllinois collateral estoppel
rule). The definition of the class accomplishes this result.

The preclusive effect of particular state actions on this suit has not been fully briefed;
decision now would be premature. The preclusive effect of a suit decided against plaintiffs on
grounds peculiar to state law, rather than on the facts, see, e.g., Price (described in Part 11.D,
supra) isdubious. For the reasons stated in D, supra, preclusive effect should not be given to

any state judgment against defendants.
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V. Defendants Other Summary Judgment Motions

A. Mutagenicity of “Light” Cigarettes

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, defendants move for partial
summary judgment dismissing plaintiffs’ claims concerning the health risks of “light” cigarettes
based on mutagenicity or toxic constituents. The motion is denied.

In support of their claim that defendants misled smokers about the health risks of “light”
cigarettes, plaintiffs allege that defendants had substantial evidence that “light” cigarettes “could
be even more harmful than regular cigarettes’ and did not communicate this knowledge to
consumers. See SAC 11 7 (allegation), 105-107 (quoting internal company documents revealing
knowledge), 108 (failure to warn consumers). Defendants, contending that no competent
evidence demonstrates increased toxicity to the degree required by precedent, seek partial
summary judgment on all claims based on those allegations.

Defendants misconstrue the purpose of plaintiffs' evidence. Plaintiffs allege generaly
that defendants misled the American public by representing “light” cigarettesto be less
dangerous than regular cigarettes when they knew they were not. The result, plaintiffs claim, was
astronger market for defendants’ products than would otherwise have been the case and so a
greater price per pack than would otherwise have been the case. As part of this scheme, plaintiffs
contend, defendants refrained from conducting research that might reveal the dangers of their
cigarettes and suppressed the results of the research they did conduct. Evidence that some
internal tests of defendants revealed arisk of increased mutagenicity or toxicity from the

ventilation holes of “light” cigarettes—and that defendants did not reveal thisinformation to
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their consumers but instead continued to make explicit and implicit health claims about “light”
cigarettes—would tend to prove the aleged fraud.

It is not actual increased toxicity, but defendants' knowledge of a possible risk, that
plaintiffs need to demonstrate. Thisisa case of aleged fraud resulting in economic harm, not
medical injury. Case law cited by defendants establishing the standard of proof required for
increased risk claimsin personal injury torts—a “reasonable medical certainty,” see, e.g., Inre
Agent Orange Prod. Liab. Litig., 611 F. Supp. 1223, 1262-63 (E.D.N.Y. 1985)—are thus
inapposite. Defendants arguments that the test results referred to by plaintiffs are unreliable and
do not demonstrate to a scientific certainty an increased risk of harm in humans are irrelevant for
the same reason.

The motion for partial summary judgment on mutagenicity is denied. Defendants will be
freeto argue at trial that the test results referred to by plaintiffs were so insignificant as to not
confer upon them a duty to disclose, and that the price of “light” cigarettes would not have

suffered had those results been known.

B. Defendant BATCo0's Separate Motion for Summary Judgment on All Claims

Defendant BATCo moves to dismiss pursuant to Rule 56 of the Federa Rules of Civil
Procedure on the ground that plaintiffs cannot establish BATCo' s liability for conduct of the
enterprise; cannot prove BATCo' s participation in the conspiracy charged; and cannot
demonstrate that they have suffered compensable damages as aresult of BATCo’ s conduct.
Similar motions filed by BATCo in other litigations have been rejected. See United Statesv.

Philip MorrisUSA, Inc., 321 F. Supp. 2d 82, 85-86 (D.D.C. 2004) (denying BATCo’s motion for
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summary judgment in government’s civil RICO suit for cigarette fraud, including
misrepresentations about the health risks of “light” cigarettes); Blue Cross & Blue Shield of New
Jersey, Inc. v. Philip Morris, Inc., 113 F. Supp. 2d 345, 367-368 (E.D.N.Y. 2000) (denying
BATCo’' s motion for summary judgment in civil RICO suit alleging deception regarding the
health risks of all cigarettes).

BATCo repeats a number of the challenges made by all defendants in their group motion
for summary judgment on causation, injury, and damages. For the reasons set forth in Part 111,
supra, these are rejected. Severa challenges stemming from BATCo' s position as aforeign

corporation merit separate consideration.

1 Extraterritoriality of RICO
BATCo challenges the court’ s subject matter jurisdiction over those parts of plaintiffs

claims based on BATCo’ s membership in foreign trade associations.

a Law
The Supreme Court has not ruled on the extraterritorial reach of RICO; the Court of
Appeals for the Second Circuit has discussed, but not resolved it. See North South Fin. Corp. v.
Al-Turki, 100 F.3d 1046, 1051 (2d Cir. 1996) (“[S]pecifying the test for the extraterritorial
application of RICO is delicate work. That work has not been done, but we need not do it
now.”).
Al-Turki considered two possible tests—the “conduct test” and the “effects test”—drawn

from securities and antitrust law. The securities “conduct test” confers subject matter jurisdiction
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on acourt if “conduct material to the completion of the fraud occurred in the United States.
Mere preparatory activities, and conduct far removed from the consummation of the fraud, will
not suffice to establish jurisdiction.” 100 F.3d at 1051. The “effectstest” differs dightly under
the antitrust and securities laws, but in either case confers jurisdiction on a court if the alleged
wrongful conduct causes “substantial effects within the United States.” 1d.

Courtsin this and other circuits have applied both, either, and neither of the two tests.
See, e.g., Madanes v. Madanes, 981 F. Supp. 241 (S.D.N.Y. 1997) (concluding that both tests
may confer jurisdiction); Concern Sojuzneshtrans v. Buyanovski, 80 F. Supp. 2d 273, 278 (D.
N.J. 1999) (applying “conduct test” to foreign plaintiff alleging fraud committed abroad and
finding it met); United States v. Noriega, 746 F. Supp. 1506, 1517 (S.D. Fla. 1990) (ruling that
RICO applies extraterritorialy if “the racketeering activities produce effects or are intended to
produce effects in this country”); Thai Airways Intern. Ltd. v. United Aviation Leasing B.V., 842
F. Supp. 1567, 1571 (S.D.N.Y . 1994) (declining to “measure the extraterritorial reach of RICO”
because allegations of racketeering activity occurring within the United States were sufficient to
confer subject matter jurisdiction). In Al-Turki, the Court of Appeals suggested that the antitrust
“effects test” might be the most appropriate under RICO, since RICO’ s civil provisions are based
on the antitrust Clayton Act. See 100 F.3d at 1052.

The results of these two tests are not determinative. Securities and antitrust law are
analogous, not controlling sources of law. The “ultimate inquiry,” according to the Court of
Appedls, iswhether “Congress would have wished the precious resources of United States courts

and law enforcement agencies to be devoted to [the alleged fraud] rather than leave the problem
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to foreign countries.” Id. (quoting Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 985 (2d Cir.),

cert. denied, 423 U.S. 1018 (1975) (alteration removed)).

b. Application of law to facts

It is necessary to correct a misapprehension. Defendant BATCo cites Al-Turki for the
proposition that RICO plaintiffs must demonstrate that a defendant’ s foreign conduct had direct
and substantial adverse effects within the United States for jurisdiction to obtain; that case does
not so hold. First, the “direct and substantial effects’ test that BATCo advances is a combination
of the alternative “conduct” and “ effects’ tests. Second, the Court of Appeals for the Second
Circuit made no ruling on the applicability of either of those tests under RICO. Seeid. at 1052,
quoted supra.

Under either alternative test, BATCo' s alleged conduct is sufficient to confer subject
matter jurisdiction. Plaintiffs have alleged that BATCo participated in a conspiracy to deceive
the American public through actionsin the United States by deceitful marketing and
mani pulation of the public health community and governmental institutions in the United States,
in order to prevent American smokers from learning the truth about “light” cigarettes—resulting
in death, disease, and economic harm to millions. All members of the proposed class are United
States residents; all damages stem from sales of “light” cigarettes within this country.
Consideration of these claimsis a proper and valuable use of “the precious resources of United
States courts.” 1d. The court has jurisdiction over these claims. That some activities may have

been engaged in abroad does not divest afederal court of jurisdiction.
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2. BATCo's Liability
BATCo isaBritish corporation that sells one brand of light cigarettesin the United
States. Until 1979, defendant Brown & Williamson was a subsidiary of BATCo. In acorporate
reorganization in 1979, BATCo relinquished ownership of Brown & Williamson and became its

affiliate.

a BATCo's conduct of the enterprise

BATCo argues that plaintiffs clamsagainst it must fail because they cannot establish
that it participated in the operation or management of the alleged RICO enterprise. In support of
this argument, BATCo notes that it did not attend the December 1953 meeting of cigarette
company executives where, according to the plaintiffs, the alleged enterprise was conceived; and
that it was never amember of either of the two United States trade organizations through which
the plaintiffs allege the enterprise was managed and directed. See, e.g., BATCo Mem. at 6-7;
Reply Br. in Supp. of Def. BATCo's Mot for Summ. J. (“BATCo Reply”) at 7-21.

Plaintiffs, in their opposition, demonstrate that there are numerous material issuesin
dispute about whether BATCo participated in the operation or management of the alleged
enterprise. For example, while BATCo relies on the fact that it was not an official member of the
United States trade organizations, plaintiffs allege that it nevertheless communicated and
coordinated with both of them to further the enterprise’s unlawful objectives. They also present
evidence that BATCo created and joined related foreign trade organizations, such as the
International Tobacco Information Center (*INFOTAB”) and the Tobacco Research Council

(“TRC"), in order to conceal, suppress, and destroy information that might adversely affect the
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enterprise’ sinterests. See, e.g., PIs’” Mem. in Opp. to Def. BATCo’s Mot. for Summ. J. (*PIs.’
BATCo Opp.”) at 4-8. See also Philip MorrisUSA, Inc., 321 F. Supp. 2d at 85-86 (describing
the government’ s evidence in support of its opposition to BATCo’s motion for summary
judgment); United States Mem. of Points and Authoritiesin Opp. to Mot. for Summ. J. by Def.
BATCo at 6-49, United Sates v. Philip MorrisUSA, Inc., 321 F. Supp. 2d 82 (D.D.C. 2004)
(government’ s evidence regarding the motivation for global coordination and BATCo's

involvement).

b. BATCo's participation in the conspiracy

BATCo argues that there is no evidence that it agreed to conspire with any of the other
defendants to violate section 1962(c). See, e.g., BATCo Mem. at 20-22; BATCo Reply at 21-26.
Plaintiffs, however, point to substantial circumstantial evidence that BATCo embraced, and
assisted in achieving, the objectives of the conspiracy by (1) fraudulently denying the adverse
health effects of smoking; (2) refraining from devel oping, marketing, and promoting products
and feasible technologies it believed may have been likely to cause less harm than cigarettes sold
at the time; (3) working with the enterprise to perpetuate the myth of independent research on
smoking and health; and (4) making fraudulent representations regarding low tar cigarettes. See,
e.g., PIs” BATCo Opp. at 4-25. See also United States Mem. of Points and Authoritiesin Opp.
to Mot. for Summ. J. by Def. BATCo at 50-121, United Statesv. Philip Morris USA, Inc., 321 F.
Supp. 2d 82 (D.D.C. 2004) (government’ s evidence regarding BATCo’ sinvolvement in the
conspiracy). Additionally, the plaintiffs allege various statements by BATCo that support the

conclusion that it knew of, and supported, the central objectives of the conspiracy. See, e.g., PIS!’
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BATCo Opp. at 7, 9. Thejury could conclude that BATCo deliberately contributed to the
general deceit and mendacity permeating public debate on “light” cigarettes’ dangersin the
United States. It, like other defendants, took positions gravid with seeds of deception about
“lights.”

BATCo aso maintains that plaintiffs’ section 1962(d) conspiracy claim against it cannot
succeed because plaintiffs cannot prove that BATCo agreed that BATCo itself would commit at
least two predicate acts in furtherance of the alleged conspiracy. See, e.g., BATCo Mem. at 20-
22. Even assuming that plaintiffs are unable to prove that BATCo agreed to commit two
predicate acts, this argument fails for the reasons explained in Part 111.A.2, supra. Civil liability
under RICO does not require that each conspirator agree to the personal commission of any

element of the substantive offense—including the personal commission of two predicate acts.

C. Damages

BATCo maintains that plaintiffs claims against it must fail because they cannot
demonstrate that they are entitled to compensable damages as aresult of BATCo’ s conduct.
Even assuming that the plaintiffs cannot prove that they suffered damages as aresult of their
reliance on the predicate acts specifically alleged against BATCo, this argument does not
persuade. Asisdescribed in Part V.B.1.2.b, supra, members of a RICO enterprise are liable for
the foreseeable acts of their coconspirators taken in furtherance of the objectives of the
conspiracy. Asaresult, if BATCo isfound to have participated in the enterprise or the
conspiracy with one or more of the other defendants and plaintiffs are able to show that they

suffered damages as aresult of their reliance upon the acts of the other defendants, BATCo may
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be held liable for the overall scheme to defraud and the resulting overall damages. What portion

of total computed damages, if any, that it may be forced to pay is discussed in Part IX.C, infra.

d. BATCo' s association with Brown & Williamson

BATCo complains that plaintiffs have attempted to “remedy the fatal flawsin their case’
by pointing to actions of BATCo's affiliate, Brown & Williamson, which cannot be attributed to
BATCo under any alter ego or agency theory. See, e.g.,, BATCo Mem. at 26-30.

Because there are significant disputes about the material facts concerning BATCo’'s own
actions, there are, at this stage, no “fatal flaws’ to be remedied by allegations regarding Brown &
Williamson. Nevertheless, any attempt by the plaintiffs to rely on an “alter ego” theory to impute
actions of Brown & Williamson to BATCo fails. Any actions of Brown & Williamson
attributable to BATCo will be attributable to it, if at all, not because Brown & Williamson was
BATCo's agent or ater ego, but rather because the two were both members of the same RICO

enterprise and conspiracy.

3. Conclusion on BATCo' s Separate Motion
Defendant BATCo’ s separate motion to dismiss the claims against it is denied. Asthe
above recitation of the parties’ positions demonstrates, there are numerous disputes about
material facts and about the inferences and interpretations to be drawn from those facts which
can only beresolved at trial. Acts of Brown & Williamson are not directly attributable to

BATCo asits agent or ater ego. They may be attributed to it as a member of the enterprise and
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conspiracy. If BATCo isfound to have participated in the charged enterprise or conspiracy,
damages may be assessed against it on the theory of joint and several liability.

While the court has subject matter jurisdiction over those parts of plaintiffs’ claims that
are based on BATCo’s membership in foreign trade associations, use of BATCo's alleged
lobbying activities abroad may implicate the First Amendment right to petition a government.
See E.RR. Presidents Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 136, 81 S. Ct. 523
(1961) (First Amendment protects right of persons to associate together “in an attempt to
persuade the legislature or the executive to take particular action with respect to alaw”); United
Mine Workers v. Pennington, 381 U.S. 657, 85 S. Ct. 1585 (1965) (accord). But see United
Satesv. Philip Morris, 2006 WL 2380650, at * 177 (only public statements that “ constitute direct
attempts to persuade government officials’ qualify for protection under Noerr-Pennington; press
releases, advertisements, and the like that are “aimed at influencing smokers, potential smokers,
and the public” do not). The court will hear motionsin limine with respect to specific items of

evidence offered by plaintiffs on these matters.

C. Defendant Philip Morris Separate Motion for Summary Judgment on All
Claims After November 2002

Defendant Philip MorrisUSA Inc. (“PM USA”) moves separately for summary judgment
on al plaintiffs' claims arising on or after November 2002. PM USA claims that, in November
2002 and at various times thereafter, it provided disclosure sufficient as a matter of law to
prevent any plaintiff from believing that it claimed its “light” cigarettes were any less dangerous

than itsregular cigarettes. The sufficiency and clarity of these disclosures, aswell astheir effect
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on consumer knowledge, given the history of public statements by PM USA and other

defendants, cannot be decided on summary judgment.

1. Facts
a PM USA’sdisclosures
In November 2002, PM USA began to make disclosures regarding “light” cigarettesin
package “onserts,” pamphlets attached to the outside of cartons or packs of cigarettes of PM
USA’s“light” and other “reduced tar” cigarettes. The onserts explained that the “lights”
descriptor refers to taste and flavor, that it was possible to compensate while smoking “light”
cigarettes so as to eliminate any reduction in tar or nicotine, and that consumers should not
assume that “light” cigarette brands are less harmful than “full flavor” brands:

There is no such thing as a safe cigarette. Theterms*“UltraLight”, “Light”,
“Medium” and “Mild” are used as descriptors of the strength of taste and flavor.
Theseterms, aswell as“low tar” or “lowered tar and nicotine” also serve as a
relative indication of the average tar and nicotine yield per cigarette, as measured

by a standard government test method.

The tar and nicotine yield numbers are not meant to communicate the amount of
tar or nicotine actually inhaled by any smoker, asindividuals do not smoke like
the machine used in the government test method. The amount of tar and nicotine
you inhale will be higher than the stated tar and nicotine yield numbersif, for
example, you block ventilation holes, inhale more deeply, take more puffs or
smoke more cigarettes. Similarly, if you smoke brands with descriptors such as
“UltraLight”, “Light”, “Medium” or “Mild,” you may not inhale less tar and

nicotine than you would from other brands. It depends on how you smoke.
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Y ou should not assume that cigarette brands using descriptors like “ Ultra Light,
“Light”, “Medium” or “Mild” areless harmful than “full flavor” cigarette brands
or that smoking such cigarette brands will help you quit smoking. If you are
concerned about the health effects of smoking, you should quit.
PM USA Onsert (Def. PM USA’s Mot. for Summ. Jmnt. on Claims After Nov. 2002, Ex. A). In

November 2002, PM USA enclosed about 15.6 million booklets providing similar information
about “light” cigarettes and compensation in more than 25 United States newspapers.

PM USA again utilized an onsert in packages of non-full flavor cigarettesin the fourth
guarter of 2003 and 2004, and the second and fourth quarters of 2005. PM USA has disclosed
information on its website about “light” cigarettes and compensation since October 1999. A
current web page contains information identical to that found in the newspaper booklets. See

www.pmusa.com (click on link for “Low Tar Cigarettes’).

b. Plaintiffs “concession”
At the class certification hearing in September 2005, plaintiffs’ counsel made a statement
that defendant PM USA contends is a concession of the non-viability of all post-November 2002
claims. The court asked plaintiffs' counsel whether, if PM USA had made the statements now
available on its website at the time it introduced “light” cigarettesin 1971, there would have been
afraud:

THE COURT: Now, isit your contentionthat if they had said thisin‘ 71 therewould
be no fraud, if they disseminated that generally?
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MR. HAUSFELD: Absolutely. That isadisclosure that would have communicated
to the public that there really was no health difference between alight and aregular
cigarette.

Sept. 13, 2005 Hr'g Tr. at 180:16-22.

Plaintiffs contest defendant’ s characterization of counsel’sremark. They argue that his
position was (and is) that, while PM USA’ s disclosure would have been sufficient if madein
1971, when “light” cigarettes were first introduced, it is not sufficient now, after 30 years of
deceptive marketing. See PIs.” Opp. to PM USA’sMot., at 1 (“PM[JUSA’s purported
disclosures are too little, too late. They are ‘too little’ because they did not serve to put
customers on notice of its fraud, and they are ‘too late’ because they came long after PM[JUSA

and its co-defendants had created a market for ‘light’ cigarettes founded on this fraud.”).

2. Law
The standard for summary judgment has been set forth in Part [1.A.2, supra. Itis
sufficient to reemphasi ze that summary judgment is appropriate only if there is no genuine issue
asto any material fact. The moving party bears the burden of proving that it is entitled to

judgment as a matter of law. Anderson v. Liberty Lobby, Inc., 477 U.S. at 248.

3. Application of Law to Facts
To prevail on their civil RICO claim, plaintiffs must establish that defendants conducted a
scheme to defraud them of money or property and that smokers reasonably relied to their
detriment on defendants’ misrepresentations. See generally Part 111, supra. The crux of

plaintiffs’ claim isthat defendants defrauded consumers by describing certain cigarettes as
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“light”—implying less damage to health—without disclosing that, when smoked, they delivered
no less tar or nicotine than “regular” cigarettes. See, e.g., Sept. 13, 2005 Hr’ g Tr. at 192:18-22
(“Had they put nothing on the cigarette, had they not called it lights, then it might be a different
story, but they chose a word which by publicly embedded expectation was synonymous with less
harmful.”). To prevail beforetrial on all claims after November 2002, PM USA must
demonstrate, first, that its disclosures were so widely distributed and so clear that, as a matter of
law, no scheme to defraud existed after that date or, second, that no plaintiff could have
reasonably relied upon the “lights’ descriptor after that date.

Critical in thisanalysisis context: defendant’ s recent representations must be viewed in

light of the marketing campaigns and public statements of the previous thirty years.

a Absence of a scheme to defraud

The cases cited by defendant in support of its contention that its recent disclosures
demonstrate the absence of a scheme to defraud as a matter of law are inapt. In each of them, a
court or ajury found that no misrepresentation had ever been made. See, e.g., Perlman v. Zell,
185 F.3d 850, 854 (7th Cir. 1999) (no RICO claim possible where jury found defendant had not
committed fraud); Reynolds v. East Dyer Dev. Co., 882 F.2d 1249, 1251 (7th Cir. 1989)
(affirming grant of summary judgment; no mail or wire fraud possible where plaintiffs had “not
alleged or shown that the defendants lied to them—or anybody else’; “mere failure to disclose,
absent something more” was insufficient as a matter of law); A. Terzi Prods., Inc. v. Theatrical
Protective Union, 2 F. Supp. 2d 485, 500 (S.D.N.Y. 1998) (wire fraud claim could not be

sustained where plaintiffs aleged “that defendants coerced plaintiffs into entering alabor
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agreement through threatening and abusive conduct” that “ contain[ed] no element of deception
whatsoever”); Smith v. Grundy County Nat. Bank, 635 F. Supp. 1071, 1076 (N.D. Ill. 1986)
(RICO mail fraud complaint properly dismissed where all terms of afinancial transaction were
disclosed to, and approved by, plaintiffs “in advance”).

Here, by contrast, plaintiffs have provided ample support for their allegations of three
decades of affirmative misrepresentations and concealment. See PIs.” Cert. Brief. Seealso
Appendix A, infra (detailed factual findings of fraud after nine month trial in federal
government’ s suit against the tobacco industry). Whether the disclosures made after defendant’ s
lengthy marketing campaign are sufficient to make clear the “truth” about “light” cigarettes
presents several matters for jury resolution.

For example, reasonable jurors might differ asto whether the number of copies of the
pamphlets and onserts were sufficient to reach acritical mass of smokers, thus “clearing the air”
of any lingering misrepresentations. No evidence has been presented of the geographic breadth
of distribution or the reaction of any smoker to the onsert. Similarly, PM USA has provided no
evidence of the readership of the newspapersin which its pamphlets were included—were they
likely to be seen, or read, by smokers of “light” cigarettes? A rational juror could also believe, as
James Morgan, Brand Manager of Marlboro (including Marlboro Lights) from 1969 to 1972, has
testified, that:

if you took the advertising, the point of sale, whatever may have been said on the
racks or the cartons, the whole panoply of what the consumer saw about a
cigarette brand would be more influential in that consumer’s perception of the tar
of that brand . . . than the fact that they may or may not have sat down and looked
at anewspaper that had the latest Federal Trade Commission report.
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United States v. Philip Morris, at ] 2403.

The same doubts of comprehension exist about the internet disclosures: PM USA claims
that its website informed consumers about “light” cigarettes as far back as October 1999, but
evidence of the content and style of the information conveyed in the old site pages has not been
put before the court. See Def. PM’s Mot., Ex. C (website content dated May 23, 2006). The
current website contains the same information provided in the newspaper booklets and package
onserts, but PM USA has offered no evidence of the number of consumers that visit its website
in general or its“low tar” information pages in particular.

Plaintiff counsel’ s remark in arguments was not a concession that PM USA’ s disclosures
were sufficient to absolve it of liability in 2002, but that they would have been in 1971, before

defendants began their fraudulent “health assurance” marketing campaign.

b. Reasonable reliance

Since the sufficiency of PM USA’s message isin dispute, it followsthat PM USA’s
contention that plaintiffs could not establish detrimental reliance on a material misrepresentation
by PM USA on or after November 2002 is premature. PM USA arguesthat in light of its
repeated disclosures about “light” cigarettes and compensation, it would have been unreasonable
as amatter of law for any consumer to have interpreted the “lights” descriptor on PM USA’s
cigarette packs to carry a safety message after November 2002.

PM USA citesIn re OFRA Sec. Litig., 654 F. Supp. 1449, 1465 (D.N.J. 1987), to support

its position that disclosure of information that allegedly was fraudulently withheld cuts off the
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time period during which a plaintiff could reasonably rely on the previous misrepresentation.
Several barriers prevent the application of In re Ofra to this case.

First, In re Ofra was brought under the securities laws, not RICO. It isnot clear that the
securities fraud doctrine of “curative disclosure” appliesto a case of RICO mail and wire fraud.
Second, even assuming that this doctrine does apply, the disclosurein In re Ofra painted an
“extremely negative portrait of the defendant’ s financial and development position,” and the
information was highly contradictory to defendant’ s past press releases and reports. 1d. at 1464.
By contrast, the disclosures PM USA provided through newspapers and on its website state:

A smoker should not assume that brand descriptors such as “light” or “ultralight”
indicate with precision either the actual amount of tar and nicotine inhaled from
any particular cigarette, or the relative amount as compared to competing cigarette
brands. Some researchersreport that smokers of “light” cigarettes inhale as much
tar and nicotine as from full-flavor brands.

PM USA Mot., Ex. B at 8 (emphasis supplied). These warnings are somewhat equivocal.
Reasonable jurors could disagree about their import. Cf. Inre AM International Sec. Litig., 108
F.R.D 190 (S.D.N.Y. 1985) (holding that the class period could not be narrowed because
substantial and triable issues of fact remained with respect to defendants contention that the
market was cured). Securitiesinvestors, ajury might find, are more likely to follow details of
disclosure than lay smokers since the former are trying to protect their investments, while the
latter are, in the main, following a habit embedded by addiction.

On the present record, it would be improper to remove these substantial questions of fact
about the scope or time limits of the class from jury consideration. See Srota v. Solitron

Devices, Inc., 673 F.2d 566, 572 (2d Cir. 1982) (upholding judge’' s decision to extend securities
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fraud class period beyond issuance of press release that defendants claimed had cured the
market). Whether aplaintiff could have reasonably relied on the implicit health clamsin PM
USA’s marketing in the period after November 2002 is a contested issue of fact to be resolved by

thejury.

C. Judicial estoppel

Judicial estoppel prevents a party from asserting a position when (1) the party argued an
inconsistent position in aprior proceeding and (2) the prior inconsistent position was adopted by
the court in some manner. Batesv. Long Island R.R. Co., 997 F.2d 1028, 1038 (2d Cir. 1993).
“Judicial estoppel protects the sanctity of the oath and the integrity of the judicial process.” Id. at
1037.

As the Supreme Court cautioned in Cleveland v. Policy Management Systems Corp., 526
U.S. 795, 199 S. Ct. 1597 (1999), a court must carefully consider the contextsin which
apparently contradictory statements are made to determineif thereis, in fact, direct and
irreconcilable contradiction. Seeid. at 807 (representation of complete disability in a Social
Security proceeding was not directly contradicted by party’s ADA claim that he could perform
essential job functions with reasonable accommodation because the former proceeding did not
consider the effect that reasonable workplace accommodations would have on the claimant’s
ability to work).

Judicial estoppel applies equally to inconsistent positions asserted earlier in the same
litigation. See Ergo Science, Inc., v. Martin, 73 F.3d 595, 598 (5th Cir. 1996); Cont’l Ill. Corp.

v. Comm'r of Internal Revenue, 998 F.2d 513, 518 (7th Cir. 1993). Plaintiffs argue that PM
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USA’s November 2002 disclosures are inconsistent with the position adopted by PM USA in
response to plaintiffs motion to preclude PM USA from arguing that “light” cigarettes are safer
than regular cigarettes. See Mem. in Supp. of PIs.” Rule 16(c) Mot. (Dkt. No. 128).
Inapplicableisjudicial estoppel. PM USA’s statements in opposition to plaintiffs' Rule
16(c) motion do not contradict their position in support of their current motion to dismiss post-
November 2002 claims. Defendant’s position in its current motion isthat its public disclosures
were sufficient to put smokers on notice of possible risks, thus demonstrating the absence of a
scheme to defraud, see supra; its position in the previous motion was that it had never conceded
that “light” cigarettes were, in fact, as dangerous as regular cigarettes. See Defs.” Mem. in Opp’'n
to PIs.” Rule 16(c) Mot. (Docket No. 736), at 4-5 (“[ T]he weight of the scientific evidence
suggests that lower FTC machine-measured tar yield cigarettes may reduce the risk of certain
smoking related diseases, such as lung cancer.”) (quoting Def. PM USA’s Resp. to PIs.’ 4th
Regs. For Admissions, at No. 17). Inlight of thisruling it is not necessary to consider whether it
would be against public policy to use as admissions attempts to warn consumers of dangers. Cf.

Fed. R. Evid. 407 (prohibiting introduction of evidence of subsegquent remedial measures).

d. Findings on continued increases in nicotine inhaled from “light”
cigarettes

It has been recently reported that, in the period during and after the public statements that
PM USA relies upon as evidence of the absence of a scheme to deceive the public, nicotinein
smoke inhaled by smokers, including those using “light” cigarettes, increased significantly. See

Appendix F, infra (Massachusetts Department of Health report). Thisincrease, which might
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hasten or deepen addiction and make quitting more difficult, is arguably acritical fact never
disclosed by any defendant. It appearsto be industry-wide. A jury might find that this new
information supports a conclusion of an ongoing duplicitous scheme. See Part I11.E.1.b, supra

(fraudulent concealment may toll statute of limitations).

4, Conclusion on Philip Morris’ Separate Motion
Plaintiffs motion for judicial estoppel isdenied. Defendant PM USA’s motion for
summary judgment isdenied. PM USA (and any other defendant) will be free to put before the
jury evidence of its disclosures in support of its argument that no scheme to defraud existed after
November 2002 and that plaintiffs could not have reasonably relied on any implicit health claim

inthe“lights” descriptor after that date.

VI.  Plaintiffs Motionsfor Summary Judgment

Plaintiffs move for summary judgment or, in the aternative, in limine rulings on a variety
of defenses used by defendants in other similar litigation in other courts. Because granting any of
these motions would prevent the jury from fairly evaluating the complex factual issuesin this

case, al the motions are denied.

A. FTC Defense
Claiming discovery of new evidence, plaintiffs move pursuant to Rule 60(b) of the
Federal Rules of Civil Procedure for relief from a previous order denying their motion for

summary judgment on what they describe as defendants’ “FTC defense.” The motion is denied.
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1. Facts
a FTC action

Pursuant to section 45(a) of title 15 of the Unite States Code, the Federal Trade
Commission (“FTC”) hasjurisdiction over the advertising and testing of cigarettes. See 15
U.S.C. §45(a)(2) (empowering the FTC to prevent “unfair methods of competition in or
affecting commerce and unfair or deceptive acts or practicesin or affecting commerce”).

Asdescribed in great detail in Pricev. Philip Morris, 219 I11.2d 182, 186-208 (lII. 2005),
the FTC regulated the tobacco companies’ ability to make health claims about their productsin
almost every decade since the 1930s through formal administrative complaints, see, e.g., Julep
Tobacco Co., 27 F.T.C. 1637 (1938) (company made unsubstantiated health claimsfor its
cigarettes); American Brands, Inc., 79 F.T.C. 255 (1971) (company claimed its cigarettes were
“lower in tar” without “clearly disclosing material tar and nicotine data’); In re American
Tobacco Co., 119 F.T.C. 3, 5 (1995) (company claimed consumers would “ get less tar by
smoking ten packs of Carlton brand cigarettes than by smoking a single pack of the other brands
of cigarettes depicted in the ads’); advertising guidelines, see, e.g., 6 Trade Reg. Rep. (CCH) 1
39,012 (1988) (FTC Release, 1955) (requiring cigarette manufacturers making claims regarding
tar and nicotine yields to substantiate their claims by “competent scientific proof”); 6 Trade Reg.
Repo. (CCH) 139,012.70 (1988) (FTC Release, 1966) (permitting factual statement of
milligrams of nicotine or tar, but “no collateral representation . . . asto reduction or elimination
of health hazards’); 32 F.R. 11,178 (August 1, 1967) (prescribing conditions for “FTC Method’

of testing, adopted as the sole acceptable method of measuring tar and nicotine); investigations,
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see, eg., InrelLorillard, 92 F.T.C. 1035 (1978) (after tobacco company suggested variation in
test method to prevent blocking of ventilation holes, FTC reconsidered and then adhered to its
existing methods); enforcement proceedings, see, e.g., Federal Trade Comm'n v. Brown &
Williamson Tobacco Corp., 778 F.2d 35 (D.C. Cir. 1985) (agency sought injunction prohibiting
manufacturer from advertising its Barclay cigarettesas 1 mg tar” and “99% tar free”); consent
orders, see, e.g., Inre American Tobacco Co., 119 F.T.C. 3 (company agreed to abandon Carlton
advertising campaign that was the source of complaint described supra); Inre Lorillard, 80
F.T.C. 455 (1972) (companies agreed to FTC demand that they display in advertising the health
warning already required by Congress on cigarette packages); and voluntary agreements, see,
e.g., FTC, Report to Congress, Dec. 31, 1970, attached to Defs.” Opp. to PIs.” Mot. on FTC
Defense, Ex. 78, at 18-19 (describing approval of tobacco industry plan “to disclose tar and
nicotine content in cigarette advertising on avoluntary basis’). See generally Price, 219 1ll. 2d at
186-208.

In Price, asuit under state fraud law making allegations similar to that in the present case,
the Illinois Supreme Court found that consent ordersissued in 1971 and 1995 restricting “ use of
the words ‘low,” ‘lower,” or ‘reduced’ or like qualifying terms’ “specifically authorize[d] all
United States tobacco companiesto utilize” such terms, including “light,” “so long as the
descriptive terms are accompanied by a clear and conspicuous disclosure of the ‘tar’ and nicotine
content[.]” It held that plaintiffs’ suit was thus barred under a state statute immunizing
defendants against consumer fraud claims based on actions “ specifically authorized by law
administered by any regulatory body or officer acting under statutory authority of this State or the

United States.” Price, 219 11l.2d at 196, 265-66.
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There is no analogous provision in RICO. Y et evidence that the FTC approved of
defendants' representations might tend to disprove plaintiffs’ allegations of a scheme to defraud
the public. Defendants contend in this suit that the FTC, directly and indirectly, authorized
descriptors such as “low tar” and “lights’; that “lights” is a synonym for “low tar”; and that the
FTC, in effect, defined “low tar” by publishing the amount of tar “imbibed” by the FTC's

approved smoking machine for defendants’ cigarette brands.

b. Procedural history

During the first round of briefing in thislitigation, plaintiffs moved pursuant to Rule 56
of the Federal Rules of Civil Procedure and Rule 104(a) of the Federal Rules of Evidence for an
order that there was no genuine issue of material fact asto their following contentions: (1) that
the Federal Trade Commission (“FTC”) did not require defendants to disclose tar and nicotine
levelsin advertising and packaging; (2) that the FTC did not approve the “lights’ descriptor; and
(3) that the FTC did not define the “lights” descriptor. Alternatively, plaintiffs requested that the
court preclude defendants from raising as an affirmative defense that they were acting pursuant to
FTC regulation in using the “lights’ descriptor or disclosing tar and nicotine information in
advertising or packaging, or introducing evidence to that effect. They contended that the FTC
has never taken an official position regarding the “lights’ descriptor and that it has not
recognized, approved of, or defined this descriptor.

Paintiffs motion was denied, because:

[t]he relationship of “tar” to “lights” and the history of FTC action on the subject

pervades the lawsuit. Thejury could not understand and decide critical issues
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were plaintiffs’ summary judgment motion or aternative motion granted in whole
or in part. Evidence bearing on the issue is capable of inferences supporting either
side’sviews.

Mem. & Order on PIs’ Mot. Re“FTC Defense” of Sept. 26, 2005 (“FTC Defense Order”), at 2.

Plaintiffs offer deposition testimony of David Beran, Marketing Director of Philip Morris,
and a designated 30(b)(6) witness, in support of their motion for relief from this previous order.
See Fed. R Civ. P. 30(b)(6) (when a party subpoenas a corporation, the corporation “shall
designate one or more officers, directors, or managing agents, or other persons who consent to
testify on itsbehalf . . .”). Mr. Beran was deposed after the court’ s ruling that further discovery
was necessary to develop arecord sufficient to support decision on the dispositive motions.

Emphasized by plaintiffsis the following passage of the deposition:

Q: Mr. Beran, can you identify the FTC rule which you contend regulates the
product descriptors such as Lights for the sale of cigarettes?

A: No.
Q: Why not?
A: Itisdone, | believe, by practice, not by rule.

Q: How did it come about by practice?

A: When we came out with Marlboro Lights, Lights did not exist prior to that
time. We came out with Marlboro Lights in the marketplace and over the
years, the FTC could have said, no, take it off. They have not, to my
knowledge.
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Deposition of David Beran, Schwab v. Philip Morris, May 25, 2006 (“Beran Dep.”), at
348:6-348:19.
In opposition, defendants maintain that 1) the testimony is not “new” and 2) the testimony

is consistent with their position that the FTC authorized use of the “lights” descriptor.

2. Law
Paintiffs ook to the wrong source for the district court’s authority to modify
interlocutory orders such asthis one.
Rule 60(b) provides:

On motion and upon such terms as are just, the court may relieve a party or a
party’slega representative from afinal judgment, order, or proceeding for the
following reasons: . . . (2) newly discovered evidence which by due diligence

could not have been discovered in time to move for anew trial under Rule 59(b) .

Fed. R. Civ. P. 60(b). By itsterms, therule appliesonly to a“fina judgment, order, or
proceeding.” A denia of summary judgment is not afinal order. See United Statesv. 228 Acres,
916 F.2d 808, 811 (2d Cir. 1990) (“An order that denies summary judgment or grants partial
summary judgment . . . isnonfinal.”). Rule 60(b) isinapplicable by itsterms.

Nevertheless, relief ispossible. Rule 60(b) does not affect the district court’s inherent
power to modify its own interlocutory orders.

The addition of the qualifying word “final” emphasi zes the character of the
judgments, orders or proceedings from which Rule 60(b) affords relief; and hence

interlocutory judgments are not brought within the restrictions of the rule, but
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rather they are left subject to the complete power of the court rendering them to
afford such relief from them as justice requires.
Fed. R. Civ. P. 60(b) advisory committee notes (1946). See also John Smmons Co. v. Grier

Bros. Co., 258 U.S. 82, 88, 42 S. Ct. 196 (1922) (“If [an order] be only interlocutory, the court at
any time before final decree may modify or rescind it.”); Ideal Toy Corp. v. Sayco Doll Corp.,
302 F.2d 623 (2d Cir. 1962) (“Of course, absent an appeal, a district court has complete power
over itsinterlocutory orders.”); Project Strategies Corp. v. Nat'| Commc’ns Corp., No. CV-94-
4925, 1995 WL 669655, at *2 (E.D.N.Y. Oct. 27, 1995) (reconsidering issuance of temporary

restraining order as a matter of discretion).

3. Application of Law to Facts
Though possible, relief from the previous order denying plaintiffs motion for summary
judgment on defendants' “FTC defense” is unwarranted. The issue should be adjudicated before

the jury as part of the central, common questions relating to defendants’ intentions to deceive.

a “New” evidence
Defendants' first objection—that the testimony is not “new evidence” under Rule
60(b)—is not well taken. Because Rule 60(b) does not limit the court’s power to reviseits
interlocutory orders, the testimony’ s novelty isimmaterial. These proceedings were referred to
the magistrate judge for the purpose of completing discovery. See Order of Nov. 7, 2005, at 1
(“Full discovery isto proceed under the control of the magistrate judge, who is respectfully

requested to ensure that, as speedily as practicable, al parties have afair opportunity to gather
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the evidence necessary for the disposition of the pending motions on class certification and
dismissal.”). Additiona depositions of experts and 30(b)(6) witnesses were permitted with the
expectation that they would inform the decision on the dispositive motions, including those that
weredenied. See, eg.,, Mem. & Order on Stat. of Limitations, 2005 WL 2467766, at * 7
(E.D.N.Y. Oct. 6, 2005) (denying defendants’ motion for summary judgment; “[l]eave to renew
is granted upon completion of discovery, with additional expert and other evidence on how dated
knowledge is to be imputed to the class’); Mem. & Order on Mutagenicity, 2005 WL 2401635,
a*1 (E.D.N.Y. Sept. 27, 2005) (denying defendants motion for summary judgment on
plaintiffs’ claims of mutagenicity of “light” cigarettes; “defendants contentions on this issue will
be considered with the certification motion and general motion to dismiss upon completion of
discovery”).

The court gives Mr. Beran' s deposition testimony full consideration. It does not warrant

achange in the court’s ruling.

b. Defendants' stated position
Defendants second objection isfatal to the motion. Defendants’ position in this
litigation has been from the start that the FTC authorized, directly or indirectly, defendants
conduct by withdrawing proposed Trade Regulation Rules (* TRRS”) that would have required
the disclosure of tar and nicotine yields; entering into consent decrees with the tobacco industry
that permitted the use of “qualifying terms” such as “low” tar, provided those clams were
substantiated by FTC measurements; investigating the use of the “lights” descriptor and deciding

not to take any action; and formally defining which cigarettes could be considered “low tar.”
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Some evidence supports this position, see supra, though arational juror could also conclude that
the FTC did not, by action or inaction, “approve” the use of the “lights’ descriptor, but merely
refrained from banning it when defendants acceded to some of the FTC’s demands. Cf. Price,
219 11l. 2d at 192 (quoting the chairman of the FTC’ s explanation for the agency’ s preference for
self-regulation over direct intervention: “Trade regulation rules, if contested in the courts, might
take along time to become effective. A workable voluntary plan by the industry could be put
into effect immediately.”).

Mr. Beran'sremark that the “lights’ descriptor was introduced by Philip Morris and
continues to be used “ by practice, not by rule,” is consistent with both plaintiffs’ and defendants’
positions. Asthe court indicated in its previous ruling on the topic:

The relationship of “tar” to “lights” and the history of FTC action on the subject
pervades the lawsuit. Thejury could not understand and decide critical issues
were plaintiffs’ summary judgment motion or aternative motion granted in whole
or in part. Evidence bearing on the issue is capable of inferences supporting either
side’sviews.

FTC Defense Order at 2. The deposition testimony adds to the welter of evidence on tobacco
industry-FTC relations; it does not resolve it as a matter of law. Cf. Fed. R. Civ. P. 56 (summary
judgment is appropriate only when the record “show[g] that there is no genuine issue as to any
material fact and that the moving party is entitled to ajudgment as a matter of law”).

To the extent that plaintiffs expand their motion to include arequest for aruling that
defendants were never “required” to use the “lights’ descriptor, that request is also denied.
Defendants have not contended in thislitigation that the FTC mandated use of the descriptor.

See, e.g., Def. Philip Morris USA Inc.’s Resp. to PIs.” Third Request for Admissions, at Request
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No. 13-14 (admitting that “the FTC does not mandate the use of the descriptor ‘lights' for any
cigarette advertising” and that “the FTC does not mandate the use of the descriptor ‘lights' for

any cigarette packaging”). Inlimine rulings are inappropriate on subjects not in controversy.

4, Conclusion on FTC Defense
Plaintiffs motion for reconsideration of the previous order denying summary judgment is
granted. The previous decision is adhered to. The interaction between the FTC and defendants

isarelevant issue in the case; the jury should hear al evidence pertinent to it.

B. Compensation Defense

Plaintiffs move for summary judgment on, or in the alternative for in limine orders
restricting, defendants' compensation defense. The motion and alternative motion are denied.
The issues respecting compensation are central to the case and should be aired before ajury.

Compensation refers to the techniques used by smokers to increase their intake and
retention of tar and nicotine in cigarettes. They can do this, among other ways, by inhaling
smoke more deeply into their lungs and holding it there longer; covering up the holesin cigarette
papers designed to reduce ingestion of tar; smoking more cigarettes, and smoking more of each
cigarette to reduce the filtering action of the unsmoked tobacco. Whether and when smokers
were aware of the effect of these techniquesis strongly contested.

Paintiffs seek immediate relief in the form of an order that there is no genuine issue of
materia fact asto the following: (1) that smokers did not understand the phenomenon of

compensation; (2) that, inconsistent with an understanding of compensation, smokers believed
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that “light” cigarettes were healthier than regular cigarettes; (3) that defendants intentionally
concealed information concerning compensation from smokers; (4) that defendants designed
cigarettes that exploited smokers' tendency to compensate; and (5) that whether compensation is
“complete” isimmateria to the viability of afraud clam. Alternatively, plaintiffs request an
order precluding defendants from introducing evidence (1) that the public was aware of the
phenomenon of compensation and (2) relying on the theory that no fraud claim can exist unless
compensation was “complete.”

Defendants strongly urge that the compensation issue is relevant: the phenomenon was
well known to smokers of “light” cigarettes, they contend, and thus there was no fraud.

Judgment as a matter of law cannot be granted on any of these issues.

(2) Plaintiffs' assertion that smokers must be deemed, as a matter of law, not to have
known about compensation is based largely on defendants’ internal documents. They cite, for
example, aMay 6, 1992 BATCo report titled, “ Topics in Smoking and Health *Bible,”” which
states:

There can be no guarantee that a smoker who switches from one product to
another delivering alower ‘tar’ value will thereby reduce hisintake of ‘tar’. He
may well alter the way he smokes the second product in some subtle fashion and
so adjust hisintake of smoke to fit his needs. In thisway, he may inadvertently

increase hisintake of other substances in the smoke.
League tables and delivery data on products may, therefore, be misleading to the

consumer, who will be unaware of the sub-conscious ways in which he

mani pulates his own behavior.
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Bates No. 500887606-7607, Ex. 19 to PIs.” Mot. on Compensation Defense. See also R.J.
Reynolds, “A Gap in Present Cigarette Product Lines and an Opportunity to Market a New Type
of Product,” Bates No. 500790782 (“Given a cigarette that delivers less nicotine than he desires,
the smoker will subconsciously adjust his puff volume and frequency, and smoking frequency . . .
). While such documents are highly relevant to defendants' knowledge, actions, and intent,
they are not probative of actual consumer knowledge.

Defendants offer a number of sources suggesting that at least some smokers knew of
compensation. See Defs.’” Opp. to PIs.” Mot. on Compensation Defense, Exs. 27-47 (including
Surgeon General’ s Reports, magazine and newspaper articles, and scientific studies published
from the 1930s to the 1990s addressing compensation). Whether defendants’ persistent
marketing efforts overwhelmed these occasional reports is a matter for the jury.

(2) Smilarly, defendants’ internal marketing plans are not sufficient to remove from jury
consideration the issue of consumer beliefs about the meaning of the “lights’ descriptor.
Documents such as the following 1977 Brown & Williamson Internal Marketing Study strongly
suggest that defendants intended to assuage smokers' fears of health risks:

[A]s the dynamic proportion of quitters continues to be larger than the proportion
of starters, actual smoking incidence has declined about ten percentage points
over thelastten years. . . . [I]ncreases in per capita consumption are assumed to
correlate with lowered ‘tar’ delivery as well as other factors [including] HEALTH
REASSURANCE: Almost all smokers agree that the primary reason for the
increasing acceptance of low ‘tar’ brandsis based on the health reassurance they
seem to offer . . . . It must be assumed that Full Taste smokers come down to ‘low
tar’ expecting lesstaste . . . they are willing to compromise taste expectations for

health reassurance.
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Bates No. 775036043-44, Pls’ Mot. on Compensation Defense, Ex. 28 (capitalsin original). See
also BATCo Memorandum, April 14, 1977, Bates No. 100427794, Pls. Mot. on Compensation
Defense, Ex. 30 (“All work in this areas should be directed towards providing consumer
reassurance about cigarettes and the smoking habit . . . . [A]dvertising for low delivery or
traditional brands should be constructed . . . so as not to provoke anxiety about health, but to
aleviateit . ...”). Whether smokersin fact perceived “light” cigarettes as healthier than regular
cigarettes, however, remains subject to proof and argument before the jury.

(3) There is strong evidence that defendants intentionally concealed information about
compensation from smokers. See United Statesv. Philip Morris, Appendix A at 11 3863-4035,
infra. Yet at least one of the defendants has shared its research information with public health
officials and governmental agencies. Seeid. at pp. 752-754. Critical at trial will be the timing
and extent of such disclosures, since they may impact on the duration and scope of any scheme to
defraud and the possibility of proper conduct by some defendants. Jury questions are presented.

(4) Plaintiffs support their motion for partial summary judgment on defendants’ alleged
design of cigarettes that exploited compensation subtly with internal documents describing
possible products and debating company policy towards these hypothetical products. See, e.g.,
R.J. Reynolds interoffice memorandum of March 4, 1982, Bates No. 503670658-59 (discussing
the “next generation” of cigarettes that would yield no tar under the FTC method but 20-40 mg of
tar when smoked by a human; proposing “to provide design sketches or prototypes’). While
discomfiting to defendants, these, too, are insufficient facts justifying judgment as a matter of

law that such products were actually produced and marketed.
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(5) Plaintiffs assertion that the completeness of compensation isirrelevant to the fraud
claims assumes key facts at issue. A necessary antecedent to plaintiffs proof of
misrepresentation is proof of what was represented: were smokers promised a healthier cigarette,
acigarette that delivered less tar and nicotine when smoked, or merely a cigarette that, by an
FTC-defined methodology, contained a stated number of milligrams of these substances? Only
after the jury decides upon the content of the implicit and explicit promises conveyed by
defendants’ marketing can it decide whether the promises were kept. Evidence of the
completeness of compensation is pertinent to this latter determination.

(6) Plaintiffs opposed defendants’ view, expressed at the September 13, 2006 hearing,
that only compensation that exists with respect to an individual cigarette can form the basis of an
injury—that is to say, if smoking asingle “light” did not satisfy a smoker’s need for nicotine, and
he picked up a second or third cigarette to make up the deficiency, ingesting more tar than he
would have from asingle regular cigarette, the smoker would have been on notice of the change
and there could be no fraud. Tr. of Sept. 13, 2006 at 124:24-125:17. Defendants appear to have
known that nicotine' s addictive properties might lead to compensation by smokers covering up
ventilation holes to inhale more smoke, holding the smoke in the lungs longer and deeper,
smoking more of any one cigarette, and smoking a greater number of cigarettes. All these
techniques were used to compensate for the lower nicotine content of “light” cigarettes—and in
the process, exposed smokersto levels of tar greater than or equal to that released by regular
cigarettes. Defendants' per-cigarette argument is one the jury may, but is not required to,
consider in connection with compensation.

The motions are denied.
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C. Compliance with Public Health Community Defense

Plaintiffs seek an order that there is no genuine issue of material fact as to the following:
that the defendants did not act in compliance with the directives of the public health community
in designing, manufacturing and marketing defendants' “low tar” products. Alternatively,
plaintiffs request that the court preclude defendants from introducing evidence to contradict that
alegation. It istheir contention that defendants claim of compliance with the public health
community’ s views is contradicted by their failure to adhere to the public health community’s
desires with respect to “low tar” or “light” cigarettes.

Defendants contend that they acted in compliance with the public health community’s
recommendations in developing a Federal Trade Commission-measured low tar and low nicotine
cigarette and that they did not withhold relevant information regarding health issues from the
FTC or the public health community. Defendant Liggett Group, Inc. opposes on the ground that
plaintiffs motions are particularly misplaced with respect to Liggett, which has been more
forthcoming about smoking health issues than other defendants.

The evidence of the relationship among defendants, plaintiffs, various components of the
health community, and governmental agencies on smoking health issuesis extraordinarily
extensive and covers many years. Compare United States v. Philip Morris, Appendix A at 11
2346-2376, infra (finding defendants misled governmental agencies and public health officials)
with Defs” Mem. in Opp. to PIs.” Mot. on Public Health Defense, Exs. 3-8 (various plaintiff and
defense experts testifying that a number of public health organizations recommended that
smokers who could not quit smoke lower tar cigarettes between 1950s and 1990s). It is pertinent

to defendants’ intent and plaintiffs’ reliance to determine whose statements smokers were relying

168



on when they chose “light” cigarettes. If they relied in part on messages from the public health
community and governmental agencies, to what extent those messages were tainted by
defendants' alleged fraud is ajury question.

The motion is denied.

D. Meaning of “Lights’ Descriptor

Plaintiffs seek an order that there is no genuine issue of materia fact as to the following:
that the defendants never intended the “light” or “lights” descriptor to refer to taste.
Alternatively, plaintiffs request that the court preclude defendants from introducing evidence that
the meaning of the “light” or “lights” descriptor was primarily areference to the taste of
defendants' products. Their contention is that the word “lights’ was intended to convey to the
smoker that “light” cigarettes were not as harmful to health as “regular” cigarettes.

Defendants' view is that the evidence demonstrates that they intended “lights’ to refer to
alighter-tasting cigarette and that many consumers understood this.

For the reasons set out in Part VI.B, supra, the issue of smokers' beliefs cannot be
resolved on summary judgment. Evidence of consumers' perceptions of the meaning of the
“lights” descriptor is necessary to prove or controvert their reliance on defendants’
representations and will be received. See also the discussion of collateral estoppel in Part 1V,
supra.

The motion is denied.
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VIl. Plaintiffs Motion for Class Certification

Critical to plaintiffs caseis certification as a class action. No other method of
aggregation of tens of millions of smokers' claimsis practicable. The small amount of possible
recovery for each smoker could not justify the expensive and time-consuming pretrial and trial
procedures required. Asindicated below, an analysis of the facts and law supports certification

over defendants' objections.

A. Class Certification Under Rule 23

In order to certify a class action, Rule 23 of the Federal Rules of Civil Procedure requires
plaintiffs to meet two major requirements. First, they must satisfy all four of the conditions of
Rule 23(a) and, second, they must demonstrate that their action fits within one of the three
categories of Rule 23(b). Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 614, 117 S. Ct. 2231,

(1997); Inre Visa Check/MasterMoney Antitrust Litig., 280 F.3d 124, 132-133 (2d Cir. 2001).

1. Burden of Proof
Plaintiffs bear the burden of proof in showing that these requirements have been met.
Amchem Prods., 521 U.S. at 614; Caridad v. Metro-North Commuter R.R., 191 F.3d 283, 291
(2d Cir. 1999). The Court of Appeals for the Second Circuit still apparently holds that they need
not show that they are likely to prevail on the merits of their claim at this stage in the litigation.
Eisenv. Carlisle & Jacquelin, 417 U.S. 156, 178, 94 S. Ct. 2140 (1974) (interna citation and
guotation marks omitted) (* In determining the propriety of a class action, the question is not

whether the plaintiff or plaintiffs have stated a cause of action or will prevail on the merits, but
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rather whether the requirements of Rule 23 have been met.”). See also Visa Check, 280 F.3d at
135 (amotion for class certification is not an occasion for examination of the merits of the case);
Caridad, 191 F.3d at 293 (courts should not “consider or resolve the merits of the claims of the
purported class.”). Y et conservation of court resources requires that plaintiffs demonstrate that
they have a reasonabl e chance of success before the costs attendant on certification are
shouldered by the litigants.

A “rigorous analysis’ is required to determine that the Rule 23 requirements have been
met. See Gen. Tele. Co. of Southwest v. Falcon, 457 U.S. 147, 161, 102 S. Ct. 2364 (1982); Inre
Initial Pub. Offering Sec. Litig., 227 F.R.D. 65, 93 (S.D.N.Y. 2004) (“In sum, under the binding
caselaw in this Circuit, adistrict court may not simply accept the allegations of plaintiffs
complaint astrue. Rather, it must determine, after a‘rigorous analysis,” whether the proposed
class comports with al of the elements of Rule 23. In order to pass muster, plaintiffs—who have
the burden of proof at class certification—must make ‘ some showing.” That showing may take
the form of, for example, expert opinions, evidence (by document, affidavit, live testimony, or
otherwise), or the uncontested allegations of the complaint.”).

“Evaluation of many of the questions entering into determination of class action questions
isintimately involved with the merits of the claims,” InreInitial Pub. Offering Sec. Litig., 227
F.R.D. at 91, and sometimes requires the court to “look past the pleadings’ and consider
evidence relevant to class certification even if that evidence is aso related to the merits of the
case. Castano v. American Tobacco Company, 84 F.3d 734, 744 (5th Cir. 1996). “Both the
Supreme Court and the Second Circuit, however, have suggested that requiring a plaintiff to

establish the elements of Rule 23—especially when those elements are ‘enmeshed’ in the
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merits—by a preponderance of the evidence would work an injustice.” Inrelnitial Pub.
Offering Sec. Litig., 227 F.R.D. at 92. For example, when considering expert evidence in aclass
certification motion, the court “must ensure that the basis of the expert opinion is not so flawed
that it would be inadmissible as a matter of law,” but should not consider decisive “whether the
evidence will ultimately be persuasive.” Visa Check, 280 F.3d at 135. Expert evidence thus far
presented meetsthistest. See Part VIII.F.1, infra.

The Supreme Court has recognized that many of the Rule 23(a) and (b) requirements are
not distinct from one another, but rather “merge” when considered in light of the overall
purposes of Rule 23. Falcon, 457 U.S. at 158 n.13 (1982). See also Marisol A. v. Giuliani, 126
F.3d 372, 376 (2d Cir. 1997). Ultimately, courts have broad discretion in determining whether to
certify a class and are encouraged to construe the requirements of Rule 23 liberally in order to
effectuate its overall purpose. See, e.g., Baffa v. Donaldson, Lufkin & Jenrette Sec. Corp., 222
F.3d 52 (2d Cir. 2000); Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith,
Inc., 903 F.2d 176, 179 (2d Cir. 1990); Eisen v. Carlisle & Jacquelin, 391 F.2d 555, 563 (2d Cir.

1968).

2. Purpose of Rule 23
In interpreting Rule 23, the Second Circuit Court of Appeals has explained that central to
its ameliorative purpose is protection of small claims through aggregation.

Class actions serve an important function in our judicial system. By establishing a
technique whereby the claims of many individuals can be resolved at the same

time, the class suit both eliminates the possibility of repetitious litigation and

172



provides small claimants with a method of obtaining redress for claims which

would otherwise be too small to warrant individual litigation.

[T]he Advisory Committee on the Rules of Civil Procedure[ ] completely
redrafted Rule 23 in order to provide athoroughly flexible remedy. Throughout
the course of a proceeding courts are given complete control to give assurance that
the procedures adopted are fair, reasonable and effective. All actionswill result in
judgments binding on the entire group of individuals found by the court to be
members of the class.

Eisenv. Carlise & Jacquelin, 391 F.2d 555, 560 (2d Cir. 1968).

Use of class actions to vindicate the rights of, and provide remedies for, small claimants
who might otherwise not be able to utilize the judicial system isfavored. See Amchem Prods.,
521 U.S. at 617 (“The policy at the very core of the class action mechanism is to overcome the
problem that small recoveries do not provide the incentive for any individual to bring a solo
action prosecuting his or her rights. A class action solves this problem by aggregating the
relatively paltry potential recoveries into something worth someone's (usually an attorney’s)
labor.”) (internal quotation marks omitted).

The Supreme Court recognized that protecting small claims was especially important in
class actions certified under Rule 23(b)(3), for which “the Advisory Committee had dominantly
in mind vindication of the rights of groups of people who individually would be without effective
strength to bring their opponentsinto court at all.” Amchem Prods., 521 U.S. at 617 (interna
guotation marks omitted). See also Eisen v. Carlisle and Jacquelin, 417 U.S. at 186, 186 n.8
(Douglas, J., joined by Brennan, J. and Marshall, J., concurring) (“ The class action is one of the

few legal remedies the small claimant has against those who command the status quo. . . . The

173



matter touches on the issue of the credibility of our judicia system. Either we are committed to
make reasonabl e efforts to provide aforum for adjudication of disputesinvolving all our
citizens—including those deprived of human rights, consumers who overpay for products
because of antitrust violations and investors who are victimized by insider trading or misleading
information—or we are not. There are those who will not ignore the irony of courts ready to
imprison a man who steals some goods in interstate commerce while unwilling to grant a civil
remedy against the corporation which has benefited, to the extent of many millions of dollars,
from collusive, illegal pricing of its goods to the public. . . . When the organization of a modern
society, such as ours, affords the possibility of illegal behavior accompanied by widespread,
diffuse consequences, some procedural means must exist to remedy—or at least to deter—that
conduct.”) (internal citation and quotation marks omitted).

Congress in effect approved the class action format as a means of promoting litigation
efficiency by consolidating alarge number of small claimsinto a single convenient forum,
preventing both the courts and the parties from being forced to litigate the same issues multiple
times. See Gen. Tel. Co. of Southwest v. Falcon, 457 U.S. at 155 (explaining that “the
class-action device saves the resources of both the courts and the parties by permitting an issue
potentially affecting every [class member] to be litigated in an economical fashion under Rule
23"); American Pipe & Constr. Co. v. Utah, 414 U.S. 538, 552-53, 94 S. Ct. 756 (1974)
(efficiency and economy are primary purposes of the class action procedure). Recently, Congress
has reaffirmed its confidence in federal class actions by providing for the federalization of much
national class action litigation formerly conducted in state court. See Class Action Fairness Act

(“CAFA”), Pub. L. 109-2, 119 Stat. 4 (2005); Exxon Mobil Corp. v. Allapattah Services, Inc., —
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U.S.—, 125 S. Ct. 2611, 2627 (2005) (* Subject to certain limitations, the CAFA confers federal
diversity jurisdiction over class actions where the aggregate amount in controversy exceeds $5
million.”).

Although Rule 23 was designed to promote judicial efficiency and help vindicate the
rights of small claimants, it does not sacrifice the due process rights of absent class members
who would be bound by the adjudication despite their lack of active participation. Many of the
requirements of Rule 23, aswell as the discretion granted district courts in administering the
proceedings, are designed to ensure that absent class members are aware of, and adequately
represented in, the litigation. These over-arching purposes cause many of Rule 23's
requirements to run together. Falcon, 457 U.S. at 158 n.13. Judge Schiendlin of the Southern
District of New Y ork observed:

All of these requirements are aimed at answering two questions: Can the clams
be managed as class actions, and should they be managed as class actions? In this
regard, the term “claims” encompasses not only plaintiffs' claims, but also any
affirmative defenses that defendants may assert. Courts must therefore exercise
their judgment to further Rule 23’ s goals of promoting judicial economy and
providing aggrieved persons a remedy when it is not economically feasible to
obtain relief through multiple individual actions. The Second Circuit requires a
“liberal” construction of Rule 23. Thus, to deny a class action simply because all
of the allegations of the class do not fit together like piecesin ajigsaw puzzle
would destroy much of the utility of Rule 23.

InreInitial Pub. Offering Sec. Litig., 227 F.R.D. 65, 89-90 (S.D.N.Y. 2004) (emphasisin

original) (internal citations and quotation marks omitted).
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As aready noted, Rule 23 does not mandate that each requirement have a separate and
distinct sphere of operation, since rigid compartmentalization may divert the court from a proper
application of the rule asawhole. See, e.g., Baffa v. Donaldson, Lufkin & Jenrette Sec. Corp.,
222 F.3d 52, 61 (2d Cir. 2000) (applying the adequacy-of-representation requirement with an eye
for typicality concerns and disavowing an overly-technical or “myopic” view of Rule 23(a)(4)’s
requirements); Robinson v. Metro-North Commuter RR. Co., 267 F.3d 147, 163-167 (2d Cir.
2001) (adopting an ad hoc discretionary approach to Rule 23(b)(2), rather than a strict bright-line
standard, in order to effectuate the purposes and fairness of the rule). Itisfor thisreason that the
Court of Appealsfor the Second Circuit has repeatedly advised district courts to interpret Rule 23
liberally to effectuate its purpose. See Korn v. Franchard Corp., 456 F.2d 1206, 1209 (2d Cir.
1972); Green v. Wolf Corp., 406 F.2d 291, 298 (2d Cir. 1968); Inre Initial Pub. Offering Sec.
Litig., 227 F.R.D. at 89-90; In re Lloyd’s Am. Trust Fund Litig., No. 96-Civ-1262, 1998 WL
50211, at *5 (S.D.N.Y. Feb. 6, 1998) (“The Second Circuit has directed district courts to apply
Rule 23 according to aliberal rather than arestrictive interpretation.”); McNeill v. New York City
Hous. Auth., 719 F. Supp. 233, 252 (S.D.N.Y. 1989) (“Rule 23 is given liberal rather than
restrictive construction, and courts are to adopt a ‘ standard of flexibility in application’ so that it

may best serve the ends of justice and promote judicial economy in agiven case.”).

B. Rule 23(a) Prerequisites
Rule 23(a) provides four threshold criteria which must be met in order for aclass to be
certified:

(2) the class is so numerous that joinder of all membersisimpracticable;
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(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class, and

(4) the representative parties will fairly and adequately protect the interests of the
class.

Fed. R. Civ. P. 23(a). These requirements are generally referred to as numerosity, commonality,
typicality, and adequacy of representation. See Gen. Tel. Co. v. EEOC, 446 U.S. 318, 330, 100 S.

Ct. 1698 (1980).

1 Numerosity
a Law
The numerosity clause of Rule 23(a)(1) requires the prospective class be so numerous that
joinder is“impracticable.” Fed. R. Civ. P. 23(a)(1). “Impracticability does not mean
impossibility of joinder, but refers to the difficulty or inconvenience of joinder.” InreInitial
Pub. Offering Sec. Litig., 227 F.R.D. at 86. See also Robidoux v. Celani, 987 F.2d 931, 935 (2d
Cir. 1993). The Court of Appealsfor the Second Circuit has held that a prospective class of forty
or more raises a presumption of numerosity. See Consol. Rail Corp. v. Hyde Park, 47 F.3d 473,
483 (2d Cir. 1995); Cromer Fin. Ltd. v. Berger, 205 F.R.D. 113 (S.D.N.Y. 2001). Plaintiffs need
not establish the precise number of class membersin order to satisfy the numerosity requirement,
as long as they reasonably estimate the number as substantial. See Robidoux, 987 F.2d at 935;
McNEeill v. New York City Hous. Auth., 719 F. Supp. 233, 252 (S.D.N.Y. 1989). They may “rely
on reasonabl e inferences drawn from the available facts’ in order to make that approximation.

McNEeill, 719 F. Supp. at 252. See also Port Auth. Police Benevolent Ass nv. Port Auth., 698
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F.2d 150 (2d Cir. 1983); Kirkland v. New York State Dep’t of Corr. Servs., 520 F.2d 420, 427 (2d
Cir. 1975); Dura-Bilt Corp. v. Chase Manhattan Corp., 89 F.R.D. 87, 93 (S.D.N.Y. 1981).
Important are “judicial economy arising from the avoidance of a multiplicity of actions,
geographic dispersion of class members, financial resources of class members, the ability of
clamants to institute individual suits, and requests for prospective injunctive relief which would

involve future class members.” Robidoux, 987 F.2d at 936.

b. Application of law to facts
Paintiffs have shown that the instant class is so numerous that joinder isimpracticable,
thus satisfying Rule 23(a)(1). Though plaintiffs do not know the exact size of the class, it is
reasonably believed to number in the tens of millions. The class members are widely-dispersed,

being resident in al fifty states.

2. Commonality
a Law
The commonality requirement of Rule 23 necessitates a showing that the prospective
class members share common questions of law or fact. Fed. R. Civ. P. 23(8)(2). This
requirement is satisfied where the “ claims of all proposed class members derive from the same | ]
policies and procedures, and are based on the same legal theories.” McNeill, 719 F. Supp. 233,
252 (S.D.N.Y. 1989). It isnot necessary that “all questions of law or fact raised be common.”
D’Alaurov. GC Servs. Ltd., 168 F.R.D. 451, 455-456 (E.D.N.Y. 1996) (emphasisin original).

See also Forbush v. J.C. Penney Co., 994 F.2d 1101 (5th Cir. 1993); Cox v. American Cast Iron
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Pipe Co., 784 F.2d 1546, 1557 (11th Cir. 1986); Berwecky v. Bear, Stearns & Co., 197 F.R.D.
65, 68 (S.D.N.Y.2000); Dura-Bilt Corp. v. Chase Manhattan Corp., 89 F.R.D. at 93; 1 Herbert
Newberg & Alba Conte, Newberg on Class Actions § 3:10 (4th ed. 2002). “The critical inquiry
is whether the common questions are at the ‘ core’ of the cause of action alleged.” D’Alauro, 168
F.R.D. at 456.

One method of showing factual commonality isto allege a*“common course of conduct”
which will necessarily involve questions of law or fact common to the class. Harrisv. Palm
Sorings Alpine Estates, Inc., 329 F.2d 909, 914 (9th Cir. 1964). See also Marisol A. v. Giuliani,
126 F.3d 372, 377 (2d Cir. 1997); Korn v. Franchard Corp., 456 F.2d 1206, 1213 (2d Cir. 1972);
In re WorldCom, Inc. Secs. Litig., 219 F.R.D. 267, 280 (S.D.N.Y. 2003).

The overwhelming weight of authority holds that repeated misrepresentations. . .
satisfy the ‘ common question’ requirement. Confronted with a class of purchasers
allegedly defrauded over a period of time by similar misrepresentations, courts
have taken the common sense approach that the class is united by a common
interest in determining whether a defendant’ s course of conduct isin its broad
outlines actionable, which is not defeated by dight differences in class members
positions, and that the issue may profitably be tried in one suit.
Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975) (citing Green, 460 F.2d at 298). SeealsoInre

Baldwin-United Corp. Litig., 122 F.R.D. 424, 426 (S.D.N.Y. 1986) (“The nub of plaintiffs
claimsisthat material information was withheld from the entire putative classin each action,
either by written or oral communication. Essentially, thisisacourse of conduct case, which as
pled satisfies the commonality requirement of Rule 23.”); In reInitial Pub. Offering Sec. Litig.,
227 F.R.D. at 87 (“In general, where putative class members have been injured by similar

material misrepresentations and omissions, the commonality requirement is satisfied.”). These
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decisions are consistent with the view of the Advisory Committee on the 1966 Amendments to
Rule 23 that “afraud perpetrated on numerous persons by the use of similar misrepresentations
may be an appealing situation for a class action, and it may remain so despite the need, if liability
isfound, for separate determination of the damages suffered by individuals within the class.”

Fed. R. Civ. P. 23(b)(3) advisory committee notes (1966).

Allegations of a conspiracy implicating purposeful conduct by a defendant may establish
liability through common legal and factual questions about the existence, scope, and effect of the
alleged conspiracy. See Eisenv. Carlisle & Jacquelin, 391 F.2d 555 (2d Cir. 1968); Inre
Playmobil Antitrust Litig., 35 F. Supp. 2d 231 (E.D.N.Y. 1998).

The commonality requirement should not be confused with the predominance
requirement of Rule 23(b)(3), described infra, sometimes a“more demanding” standard. Moore
v. PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002). While subsection (b)(3) requiresthe
court to weigh common issues against individual issues in deciding which predominate,
commonality only requires that common issues of law or fact exist:

[1]t isfor the predominance and other requirements of Rule 23(b)(3), rather than
the common question requirement, to function to keep the balance between the
economies attained and lost by allowing a class action. The common question
requirement should not be restrictively interpreted to attain that objective,
particularly as to do so would eliminate the class action deterrent for those who
engage in complicated and imaginative rather than straightforward schemes.. . . .
Blackie, 524 F.2d at 904 n.19. See also Moore, 306 F.3d at 1252; Korn, 456 F.2d at 1210

(holding that commonality was satisfied, regardless of whether reliance on alleged

mi srepresentations constituted a common question, and if not, whether it predominated);
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Schaefer v. Overland Express Family of Funds, 169 F.R.D. 124, 128 (S.D. Cal. 1996) (finding

that issues of “individual reliance could vary without destroying the commonality”).

b. Application of law to facts
The common issues concerning the liability of the defendants that are presented in this
action are substantial and satisfy the requirement of Rule 23(a)(2). Plaintiffs allege both a
common course of conduct: the deliberate misleading of the public concerning the relative health
risks of “light” cigarettes through significant and widespread advertising campaigns; and a
conspiracy: the collusion between the various defendant companies in perpetrating this alleged
fraud through many predicate acts committed by all of them. These allegations would comprise
the source of defendants' liability under RICO and would be established by the same facts and
evidence for each plaintiff, i.e., by generalized proof of marketing and knowledge of defendants.
More specifically, plaintiffs have alleged alist of common questions of law and fact, including:
€)) Whether defendants were members of an enterprise;
(b) Whether defendants participated and conducted the affairs of the enterprise
through a pattern of mail and wire fraud;
(© Whether defendants conspired to mislead the public about the relative risk
of “light” cigarettes as compared to regular cigarettes,
(d) Whether defendants knew that “light” cigarettes were not appreciably less
harmful than their regular cigarette counterparts;
(e Whether defendants intentionally designed “light” cigarettes to enable

smokers to compensate;
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()] Whether defendants misleadingly portrayed “light” cigarettes as less

harmful than their regular cigarette counterparts;

(@)  Whether defendants’ implication that “light” cigarettes were less harmful

than regular cigarettes was intended to induce consumers to purchase
“light” cigarettes; and

(h) Whether the class has been damaged by paying more for a cigarette they

were led to believe was relatively safe than the cigarette would have been
worth if there had been no fraud and if so the extent of the damagesto
which the classis entitled.

Were plaintiffs' claimsto be pursued individually, these questions could be re-litigated
possibly millions of times, requiring an incredibly wasteful expenditure of time, effort, and
resources by both the court and the various parties, probably resulting in inconsistent outcomes.
In light of the relatively small value of individual claims, none of the members of the class
individually has the wherewithal or interest to conduct individual litigation against these
defendants. For example, an individual one-pack-a-day smoker over aten year period would
have smoked some 3500 packs of cigarettes. Assuming a difference in value of ten cents
between what he or she was induced to think was bought—a relatively safe cigarette—and the
dangerous cigarette actually bought, the total economic loss of such a member of the class would
be only $350.00. Y et, since there were tens of millions of smokers of light cigarettes, total class
damages could be in the tens of billions, with trebled damages of more than a hundred billion

possible. Class actions are specifically designed to deal with this kind of problem.
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3. Typicality
a Law

Claims or defenses of the representative party or parties are required to be typical of those
of the prospective class. Fed. R. Civ. P. 23(a)(3). Thisrequirement tends to “merge” with the
commonality requirement, since both “serve as guideposts for determining whether under the
particular circumstances maintenance of a class action is economical and whether the named
plaintiff’s claim and the class claims are so interrelated that the interests of the class members
will befairly and adequately protected in their absence.” Falcon, 457 U.S. at 158 n.13. Seealso
Marisol A. v. Giuliani, 126 F.3d 372, 376 (2d Cir. 1997). Typicality “does not require that the
factual background of each named plaintiff’s claim beidentical to that of all class members’ but
rather that “the disputed issue of law or fact occupy essentially the same degree of centrality to
the named plaintiff’s claim as to that of other members of the proposed class.” Caridad, 191
F.3d at 291 (interna citation and quotation marks omitted). See also McNeill, 719 F. Supp. at
252; Dura-Bilt, 89 F.R.D. at 99 n.12. Like commonality, the typicality requirement is satisfied
“if the claims of the named plaintiffs arise from the same practice or course of conduct that gives
rise to the claims of the proposed class members. . . .” Marisol A., 929 F. Supp. at 691. See also

Robinson v. Metro-North Commuter R.R. Co., 267 F.3d 147, 155 (2d Cir. 2001).

i Unique defenses
Typicality may be satisfied despite some disparity in the facts, defenses, or damage
calculations of the representative plaintiffs and the rest of the class. See Robidoux, 987 F.2d at

937. Disparitiesthat create unique defenses to some members of the putative class may make
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class certification inappropriate if they are likely to significantly divert the focus of the class
litigation. See Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 903
F.2d 176, 180 (2d Cir. 1990). Because the concern iswith the “danger that absent class members
will suffer if their representative is preoccupied with defenses unique to it[,]” thisinquiry may be
framed as an impediment to either typicality or adequacy-of-representation. 1d. Under either
framework, the test is “whether the defenses will become the focus of the litigation,
overshadowing the primary claims and prejudicing other class members.” Inre Initial Pub.
Offering Sec. Litig., 227 F.R.D. 65, 87 (S.D.N.Y. 2004). The unique defense must be serious and
likely to sidetrack the litigation to the detriment of the entire classin order to defeat typicality.
See, eg., Langner v. Brown, No. 95-Civ-1981, 1996 WL 709757 (S.D.N.Y. Dec. 10, 1996)
(certifying amajor shareholder and former insider as the class representative even though he
might be subject to some unique defenses); Kronfeld v. Trans World Airlines, Inc., 104 F.R.D.
50, 53 (S.D.N.Y. 1984) (finding that a representative s reliance on athird party to purchase stock
at issue did not create a unique defense making him an inadequate representative for those class
members who purchased the stock directly); In re Control Data Corp. Secs. Litig., 116 F.R.D.
216 (D.C. Minn. 1986) (finding that variations in reliance did not raise unique defenses that

would preclude typicality).

ii. Subclasses
Where the disparity anong claims and defenses is substantial, subclassing may permit the
class action to go forward. See Marisol A. v. Giuliani, 126 F.3d 372, 378 (2d Cir. 1997)

(affirming order of class certification but remanding for the district court to consider creating
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additional subclasses to reflect groups of plaintiff children with “ separate and discrete legal
claims pursuant to particular federal and state constitutional, statutory, and regul atory obligations
of the defendants”). Subclassing should not be resorted to unless it serves a necessary purpose

since it adds to the cost and complexity of a class action.

b. Application of law to facts

The claims of the proposed plaintiffs are typical of those of the class when evaluated
under the Rule 23(a)(3) standard. Typicality requires that a class representative “have the
incentive to prove al the elements of the cause of action which would be presented by the
individual members of the class were they initiating individualized actions.” In re NASDAQ
Market-Makers Antitrust Litig., 172 F.R.D. 119, 126 (S.D.N.Y. 1997). Though the specific
factual circumstances for the proposed plaintiffs may not be identical to those of everyonein the
million-plus member putative class, a virtually impossible condition, they share the common
traits that define the class: arguably, they purchased “light” cigarettes under the reasonable belief
in defendants' knowingly false representations that they were a safer alternative to regular
cigarettes which would deliver less tar and nicotine.

Unfounded is defendants’ objection to the aggregation of the many brands of “light”
cigarettesinto one suit. Plaintiffs’ expert reports appear to show sufficiently that the marketing
of al “light” cigarettes was characterized by certain common advertising techniques including,
but not limited to, the use of the “lights’ descriptor. See, e.g., Expert Report of Richard Pollay,

Part VII1.F.1.m; Monograph 13, Chapter 7, in Appendix E, infra. Defendants' argument that
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class treatment is inappropriate because the marketing campaigns varied too widely to
demonstrate a common scheme assumes what it seeks to prove.

Members of the class make identical legal and factual assertions regarding defendants
conduct concerning the alleged collusion and conspiracy, the basis of their liability for mail and
wirefraud. To recover for themselves, proposed plaintiffs would need to prove the same
“common questions’ that would entitle the entire classto relief. Proposed plaintiffs allege the
same type of injury from defendants’ alleged conduct: that they were fraudulently induced to
purchase defendants' “light” cigarettes. Whether that injury suffices for recovery under RICO
should be decided by the jury on its merits, with the same consequences for both the proposed
representative plaintiffs and the absent class members. Thereis sufficient typicality to induce the
proposed plaintiffs to adequately represent the interests of absent class membersin this litigation.
No basis for subclassing has been shown as to plaintiffs or asto defendants. The conduct on
both sides cannot, at this stage of the litigation, be said to differ among the parties on any

appropriate method of classification.

4, Adequacy of Representation
a Law
Rule 23(a)(4) requires that the representative parties will fairly and adequately protect the
interests of the prospective class. Fed. R. Civ. P. 23(a)(4). The Advisory Committee for the
1966 Amendments and the courts have expressed particular concern regarding adequacy of
representation because any judgment conclusively determines the rights of absent class members.

See, eg., Eisen v. Carlisle and Jacquelin, 391 F.2d 555, 562 (2d Cir. 1968) (citing Hansberry v.
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Lee 311 U.S. 32, 61 S. Ct. 115 (1940), for the premise that fundamental due process prevents a
decision from binding class membersif their interests were not adequately represented). The
adequacy-of -representation requirement tends to “merge” with the commonality and typicality
requirements; commonality and typicality of the claims ensure that as class representatives
advance their own interests, they will aso advance the interests of the absent class members,
serving as adequate representation. Falcon, 457 U.S. at 158 n.13. See also McNeill, 719 F.
Supp. at 252 (citing Dura-Bilt Corp., 89 F.R.D. at 93).

“The question of whether the named plaintiffs can fairly and adequately represent the
classis one ‘committed to the sound discretion of the district court.”” County of Suffolk v. Long
Island Lighting Co., 710 F. Supp. 1407, 1413 (E.D.N.Y. 1989), aff'd, 907 F.2d 1295 (1990)
(quoting Malchman v. Davis, 761 F.2d 893, 899 (2d Cir. 1985)). To determine that
representation is adequate, a plaintiff must meet two basic standards. class representatives and
members must not have interests antagonistic to one another; and counsel for the prospective
class must be qualified, experienced, and generally able to conduct the litigation. See In re Joint
Eastern & Southern Dist. Asbestos Litig., 78 F.3d 764, 778 (2d Cir. 1996) (citing In re Drexel
Burnham Lambert Group, Inc., 960 F.2d 285, 291 (2d Cir. 1992)); Eisen v. Carlisle and
Jacquelin, 391 F.2d 555, 562 (2d Cir. 1968). Other factors that have been considered in
determining the adequacy of a proposed representative include the putative plaintiffs
“knowledge of the case” and “credibility.” InreJoint E. and S. Dist. Asbestos Litig., 78 F.3d

764, 778 (2d Cir. 1996).
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I Class counsel

Class counsel must be “qualified, experienced, and generally able to conduct the
litigation.” Seeid. (citing In re Drexel Burnham Lambert Group, Inc., 960 F.2d at 291; Eisen,
391 F.2d at 562).

When courts review the adequacy of counsel under Rule 23(a)(4), they generally inquire
whether the counsel iswilling and able to vigorously prosecute the action. Rule 23(a)(4) is
satisfied where the class attorneys are experienced in the field or have demonstrated professional
competence in other ways, such as by the quality of the briefs and the arguments during the early
stages of the case. See, eg., Kleinv. A.G. Becker ParibasInc., 109 F.R.D. 646 (S.D.N.Y. 1986);
Bacon v. Toia, 437 F. Supp. 1371 (S.D.N.Y. 1977). Seegenerally 7A Charles Alan Wright &
Arthur R. Miller, Federal Practice & Procedure § 1769.1 (3d ed. 2005). Counsel may be
deemed inadequate if they have little experience, have done inadequate work up until the
decision on certification, or demonstrate a conflict of interest with some members of the class.
See, eg., Carson v. Giant Food, Inc., 187 F. Supp. 2d 462 (D.C. Md. 2002); Dietrich v. Bauer,
192 F.R.D. 119 (S.D.N.Y. 2000); Inre Joint E. & So. Dist. Asbestos Litig., 133 F.R.D. 425
(E.D.N.Y. 1990). Seealso Wright & Miller § 1769.1 (“It isimportant to note that mere
allegations that the class attorney is inexperienced or incompetent will not suffice to demonstrate
inadequacy if other evidence suggests that the attorney is competent” and “the fact that the
counsel isengaged in multiple parallel or overlapping class suits does not, standing alone,
establish aconflict.”).

Congress expressly acknowledged the importance of adequate class counsel in the 2003

amendments to the Federal Rules of Civil Procedure by adding a new section devoted to the
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appointment of class counsel. See Fed. R. Civ. P. 23(g); Noble v. 93 University Place Corp., 224
F.R.D. 330, 339 n.74 (S.D.N.Y. 2004) (“As noted in the Advisory Committee' s Notes to the
2003 Amendments, ‘ Rule 23(a)(4) will continue to call for scrutiny of the proposed class
representative, while [Rule 23(g)] will guide the court in assessing proposed class counsel as part
of the certification decision.” Thus, adequacy of class counsel is now properly considered under
Rule 23(g), rather than Rule 23(a)(4).”). Rule 23(g) requires a court to assess the adequacy of
proposed class counsel. The court should consider: (1) the work counsel has done in identifying
or investigating potential claimsin the action; (2) counsel’ s experience in handling class actions,
other complex litigation, and claims of the type asserted in the action; (3) counsel’ s knowledge of
the applicable law; and (4) the resources counsal will commit to representing the class, aswell as
any other matter relevant to counsel’ s ability to represent the interests of the class. See Fed. R.
Civ. P. 23(g)(1)(C)(1); Fed. R. Civ. P. 23(g)(1)(C)(ii). See also Noble, 224 F.R.D. at 339-40
(citing Rule 23(g)(1)(C)(1)). The court has “broad authority in making these appointments.”

Wright & Miller § 1802.3.

ii. Class representatives lacking interests antagonistic to class
In order to adequately represent absent class members, representative plaintiffs must not
have interests that are antagonistic to or in conflict with those of the classasawhole. Just as
claims need not be identical for plaintiffsto meet the typicality requirement, some variation in
factual claimswill not necessarily create an antagonism between the interests of the
representative plaintiffs and the class: the conflict with the class must be significant and

fundamental in order to defeat the adequacy-of-representation requirement. See Visa Check, 280
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F.3d at 145 (“The conflict that will prevent a plaintiff from meeting the Rule 23(a)(4)
prerequisite must be fundamental” and “ speculative conflict should be disregarded at the class
certification stage.”) (internal quotation marks omitted); In re Joint E. and S. Dist. Asbestos
Litig., 78 F.3d 764 (2d Cir. 1996) (finding that differencesin treatment of pro rata and
apportionment health claimants did not create sufficient antagonism between those categories of
plaintiffs to defeat adequacy-of-representation requirement); Morrisv. Wachovia Secs,, Inc., 223
F.R.D. 284, 299 (E.D. Va. 2004) (“Because the conflict of interests over appropriate relief in this
caseis fundamental, it defeats the adequacy of representation requirement”).

Variationsin distribution of damages to different members of the class generally does not
create afundamental antagonism between plaintiffs. See Visa Check, 280 F.3d at 145 (“In the
event that the district court does find conflictg,] . . . there are avariety of devices available to
resolve the problem. . . . [including] the possibilities of bifurcating liability and damage trials,
decertifying the class after the liability trial, and creating subclasses.”); 1 Herbert Newberg &
Alba Conte, Newberg on Class Actions 8 3:32 (4th ed. 2002) (“In some cases, all class members
will have acommon interest in prevailing on the liability issue but may have competing interests
in distributing the monetary relief. Such a conflict should not preclude class litigation,
particularly because the court may subsequently create subclasses along the lines of conflicting
interests. . . . The Notes of the Rules Advisory Committee state: *Where aclassisfound to
include subclasses divergent in interest, the class may be divided correspondingly, and each

subclass treated as aclass.”) (quoting Fed. R. Civ. P. 23(c)(4) advisory committee notes (1966)).
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ii. Other factors

@ Knowledge of the case and ability to supervise
counsel

Courts have sometimes considered representative plaintiffs' knowledge of the case and
ability to supervise counsel when evaluating whether they adequately represent the class, thus
expecting them “to demonstrate a thorough familiarity with the underlying basis for his cause of
action.” Kamerman v. Seinberg, 113 F.R.D. 511, 517 (S.D.N.Y. 1986). See also Berger v.
Compaq Computer Corp., 257 F.3d 475, 481-83 (5th Cir. 2001) (requiring plaintiffsto be highly
knowledgeable about claims because of “ Congress's emphatic command that competent
plaintiffs, rather than lawyers, direct such cases.”). The Second Circuit Court of Appeals has
held that this“knowledge” requirement should be applied with a view toward typicality
concerns:

[ T]he motivation behind requiring representative plaintiffs to demonstrate grest
familiarity with the case is afear that the representatives, during pretria discovery
and at trial, will give misleading and contradictory testimony with regard to basic
issuesin the case that might make their claims subject to unique defenses. . . . [I]n
that situation, the challenge to class certification can alternatively be viewed as a
challenge to the representative plaintiffs' compliance with the typicality
requirement of Rule 23(a)(3).

Baffa v. Donaldson, Lufkin & Jenrette Sec. Corp., 222 F.3d 52, 61 (2d Cir. 2000) (citing Inre

TCW/DWN. Am. Gov't Income Trust Sec. Litig., 941 F. Supp. 326, 340 (S.D.N.Y. 1996)). The
Baffa Court vacated the finding that the plaintiff was not an adequate class representative
because “the district court unfortunately seized on a myopic view of the knowledge requirement

and concluded that [plaintiff] did not have a basic understanding of the litigation and therefore
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could not be an adequate class representative.” Baffa, 222 F.3d at 61 (citing Surowitz v. Hilton
Hotels Corp., 383 U.S. 363, 370-74, 86 S. Ct. 845 (1966), to support the conclusion that “[t]he
Supreme Court has expressly disapproved of attacks on the adequacy of a class representative
based on the representative’ s ignorance.”).

Representative plaintiffs are not required to know all the intricacies of classlitigation, but
only enough to serve the interests of the class and ensure that they are not simply lending their
names to a suit controlled entirely by the attorneys for the benefit of counsel. See, e.g., Inre
Frontier Ins. Group, Inc. Sec. Litig., 172 F.R.D. 31 (E.D.N.Y. 1997) (finding that plaintiffs had
sufficient familiarity with their claims, despite some isolated quotes from plaintiffs’ deposition
transcripts suggesting that several of them did not understand legal strategiesin the case, had
only recently fully read their complaints, did not consider problems attending participation of
eleven law firmsin the action, had imperfect recollections of their investments, and did not fully
comprehend their duty to supervise class counsel); Michaels v. Ambassador Group Inc., 110
F.R.D. 84 (E.D.N.Y. 1986) (finding that representative plaintiff in a class action for alleged
securities violations need not have extensive knowledge of federal securities laws or complete
familiarity with all particulars of the lawsuit; class representative’ s awareness of the basic facts
underlying the lawsuit as alleged in the complaint and of his obligationsto fellow class members
suffices); County of Suffolk, 710 F. Supp. at 1416 (stating that in complex actions * named
plaintiffs are not required to ‘ have expert knowledge of all the details of the case. . . and agreat
deal of reliance on expert counsel isto be expected'”); Trautz v. Weisman, 846 F. Supp. 1160,
1168 (S.D.N.Y. 1994) (finding adequate representation in RICO case where plaintiff’s deposition

revealed an extremely limited understanding of (1) the RICO statute, (2) facts asserted in
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complaint, and (3) hisrole as a class representative); Inre THQ Inc. Sec. Litig., No. CV
00-1783AHM, 2002 WL 1832145, at *7 (C.D. Cal. Mar. 22, 2002) (holding that although some
representatives were unfamiliar with some details of the case and were unaware that they might
be liable for costs and fees if the claim was unsuccessful, that level of unfamiliarity with the class
action was not sufficient to defeat class certification). Particularly where members of the class
are laypersons without any necessary business or legal experience and the claims are small,

detailed knowledge of the claim isinappropriate, approaching irrelevance.

(b) Credibility of representatives

It is appropriate to consider the “honesty and trustworthiness” of class representatives.
Savino v. Computer Credit, Inc., 164 F.3d 81, 87 (2d Cir. 1998). Potential class representatives
may not be adequate representation for the classif they “are so lacking in credibility that they are
likely to harm their case.” Inre Frontier Ins. Group, Inc. Sec. Litig., 172 F.R.D. 31, 47
(E.D.N.Y.1997) (citing Panzirer v. Wolf, 663 F.2d 365 (2d Cir. 1981)). Plaintiffs have been
found to be inadequate class representatives where their testimony on an “issue critical to” the
cause of action was “subject to sharp attack.” Klinev. Wolf, 702 F.2d 400, 403 (2d Cir. 1983).
See, eg., Panzirer, 663 F.2d at 368 (finding that lack of credibility made the plaintiff an
inadequate class representative where the plaintiff had given “no less than four versions of her
conversation with her broker”); Savino, 164 F.3d at 87 (finding that lack of credibility made the
plaintiff an inadequate class representative where the plaintiff “repeatedly changed his position . .
. about letters that form[ed] the very basis of hislawsuit”); Zemel Family Trust v. PhilipsInt’|

Realty Corp., 205 F.R.D. 434 (S.D.N.Y. 2002) (finding that lack of credibility made the plaintiff
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an inadequate class representative where the plaintiff falsely represented himself as a CFO);
Darvinv. Int'| Harvester Co., 610 F. Supp. 255, 257 (S.D.N.Y.1985) (finding that lack of
credibility made the plaintiff an inadequate class representative where the plaintiff changed his
testimony regarding an issue central to the action numerous times). Where the individual clams
are not based on credibility of individual smokers, but on the characteristics of auniverseto be
determined with the aid of experts, the candor of one representative plaintiff among many is not

decisive.

b. Application of law to facts
i Named plaintiffs

Proposed plaintiffs will serve as adequate representatives of the putative class.
Defendants have not identified any interests that are sufficiently antagonistic or conflicting asto
preclude the proposed class representatives from adequately representing the class as awhole.
The proposed representative plaintiffs appear to be typical smokers as interested in establishing
defendants’ liability as are the rest of the class.

Any intra-class conflicts that may arise concerning the amount and allocation of the
potential damages will not preclude the proposed plaintiffs from serving as class representatives.
If conflicts arise, the court has sufficient power to handle them. All named plaintiffs have
relatively small potential recoveries so their interests will not conflict with the unnamed
plaintiffs.

Paintiffs' lack of specific or technical knowledge about their claims does not disqualify

them as class representatives. “To require the class representative to be sophisticated and
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knowledgeable enough to help counsdl . . . would reduce the class action device. . . to an
impotent tool.” Dura-Bilt, 89 F.R.D. at 103. Itisunrealistic in acomplex RICO action
involving decades of alleged fraud and collusion to expect lay plaintiffs to be experts on the
intricate legal details of their case. It is sufficient that the proposed representatives appear to
have a common sense understanding of how they were allegedly wronged and what the
conseguences of this litigation may be.

The competence of present highly skilled and unconflicted class counsel will suffice to
ensure that they are adequately represented. This litigation scheme was encouraged by Congress’
inclusion of “the carrot of treble damages’ in RICO, Klehr, 521 U.S. at 199 n.2, and by the
design of Rule 23, to aggregate relatively small recoveries into “ something worth someone's
(usually an attorney's) labor.” Amchem Prods., 521 U.S. at 617 (emphasis added).

Defendants contention that named plaintiffs who continue to smoke after the filing of the
complaint cannot be deemed to have relied on defendants' alleged misrepresentations at any time
is premature: the place of addiction in this suit remains unclear.

Finally, the proposed plaintiffs, individually or as a group, do not demonstrate a lack of
credibility warranting their exclusion as class representatives. They are:

Susan Bailey

Home: Peoria, Arizona

Age: 56

Marital status: Widowed

Children: 3

Grandchildren: 1 (she has permanent legal guardianship)

Education: K-12, plus 1 %2 years of college

Occupation: Office Supervisor at Helping Hands of Hope (part-time)
Started Smoking: 14 years old

First brand: Marlboro Reds (1962-1971)
Lights brand: Marlboro Lights (1971-1998)
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Current brand: Marlboro Ultra Lights (1998-present)

Barbara Bishop

Home: McGee, Mississippi

Age: 49

Marital status: Divorced

Children: 2

Grandchildren: 1

Education: K-12, plus 2 years of collegein 1981 and 1987
Occupation: None, SS|

Started Smoking: 19 yearsold

First brand: Salem Menthol (1975-1977)

Lights brand: Salem Lights (1977-2001)

Current brand: Misty Menthol Lights (2001-present)

Defendants' objection to this proposed plaintiff on credibility grounds is not sufficient to

disqualify her.

Trevor Campbell

Home: Lexington, Kentucky

Age: 31

Marital status: Partnership

Children: O

Education: G.E.D.

Occupation: SS|

Started Smoking: 17 yearsold

First brand: Marlboro Lights (1990)

Lights brand: Marlboro Lights (1990); Camel Lights (2003)
Current brand: Marlboro Lights and Camel Lights

Fergal Furlong

Home: Hammond, Indiana

Age: 31

Marital status: Married

Children: 2

Education: College degree

Occupation: Web design; Information technology
Started Smoking: 14 yearsold

First brand: Carols (Irish brand) (1987-1994)
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Lights brand: Marlboro Lights (1998-present)
Current brand: Marlboro Lights

David Rogers

Home: Abbotsford, Wisconsin

Age: 39

Marital status: Single (engaged)

Children: O

Education: High school diploma; Trade school certification
Occupation: School bus driver

Started Smoking: 11 yearsold

First brand: Kool Super Longs (1976-1981)

Lights brand: Kool Lights (1981-1983); Marlboro Lights (1983-1944); Doral Lights (1994-2001)
Current brand: Doral (2001-present)

Defendants' objection to this proposed plaintiff are similar to those made to Ms. Bishop.

They are not disqualifying.

Barbara Schwab

Home: Falconer, New Y ork

Age: 38

Marital status: Married

Children: 4

Grandchildren: 0

Education: K-12 plus 4 computer classes
Occupation: Unemployed

Started Smoking: 18 yearsold

First brand: Marlboro Reds (1984-86)

Lights brand: Newport Menthol Lights (1987-1990)
Current brand: Misty Ultra Light Menthol (1995-present)

Patricia Scocozza

Home: Pelham, New Y ork
Age: 73

Marital status: Widowed
Children: 1
Grandchildren: 1
Education: K-12
Occupation: Retired
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Started Smoking: 15 years old

First brand: Camels (1946-48)

Lights brand: Marlboro Lights (1971-2001)
Current brand: Quit in 2001

James*“Jim” Sherman
Home: La Quinta, California
Age: 53
Marital status: Divorced
Children: 1
Grandchildren: O
Education: Associate' s degreein marketing
Occupation: Office Administration
Started Smoking: 15 years old
First brand: Marlboro Reds (1967-1971)
Lights brand: Marlboro Lights (1971-present)
Current brand: Marlboro Lights
Defendants' objections to this proposed plaintiff are similar to those made to Ms. Bishop.

They are not disqualifying.

ii. Proposed class counsel

Plaintiffs move to appoint Cohen, Milstein, Hausfeld & Toll, P.L.L.C. and Finkelstein,
Thompson, & Loughran as co-lead class counsel in accordance with Federal Rule of Civil
Procedure 23(g). Proposed counsel have performed significant work in investigating the claims
of the class and have committed substantial resources to represent the putative classin the
litigation to date. They have demonstrated extensive knowledge of the applicable law and
experience in handling similar class actions. Their briefs, exhibits, and oral representations are
excellent. Since defendants’ attacks on the choice of class representatives have been rejected,

there is no other factor to suggest proposed counsel are not “qualified, experienced, and generally
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able to conduct thelitigation.” InreJoint E. & S Dist. Asbestos Litig., 78 F.3d 764, 778 (2d Cir.

1996). The court finds that proposed counsel will adequately represent the interests of the class.

C. Rule 23(b)(2): Injunctive or Declaratory Relief
1 Law

Rule 23(b)(2) permits class certification if “the party opposing the class has acted or
refused to act on grounds generally applicable to the class, thereby making appropriate final
injunctive relief or corresponding declaratory relief with respect to the classasawhole.” Fed. R.
Civ. P. 23(b)(2). A classwill be certified if “broad, class-wide injunctive or declaratory relief is
necessary to redress a group-wide injury.” Robinson v. Metro-North Commuter R.R. Co., 267
F.3d 147, 162 (2d Cir.2001).

Subsection (b)(2) has primarily been used in civil rights, institutional, environmental, and
law reform cases. See 2 Newberg on Class Actions § 4:11. Since it focuses primarily on
injunctive relief, some difficulty may arise in cases where plaintiffs seek both injunctive relief
and money damages. Money-damage class actions generally fall under Rule 23(b)(3), which
imposes additional notice requirements and opt-out rights, as well as stricter predominance and
superiority requirements for the protection of absent class members. “[T]he main focusin
determining the applicability of subdivision (b)(2) is whether the injunctive relief that isbeing
sought is deemed to be the primary relief, with money damages being only incidental. A suit
predominantly seeking money damages does not qualify under [subdivision (b)(2)].” Wright &
Miller 8 1775. Seealso Eisenv. Carlise & Jacquelin, 391 F.2d 555, 564 (2d Cir. 1968)

(“ Subsection (b)(2) was never intended to cover cases like the instant one where the primary
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claim isfor damages, but is only applicable where the relief sought is exclusively or
predominantly injunctive or declaratory.”). But see Visa Check, 192 F.R.D. at 88 (finding
antitrust action to be maintainable as a class action under Rule 23(b)(2) notwithstanding a prayer
for damages because the request for an injunction ending the collusive practice was central to the
suit).

In Robinson v. Metro-North Commuter R.R. Co., 267 F.3d at 167, the Court of Appeals
for the Second Circuit adopted a“discretionary” ad hoc standard for determining whether aclaim
should be certified for class treatment under Rule 23(b)(2). In doing so, the court rejected the
Fifth Circuit’s “no more than incidental damages’ standard, a bright-line approach that
“forecloses (b)(2) class certification of al claims that include compensatory damages (or punitive
damages) even if the class-wide injunctive relief isthe form of relief in which the plaintiffs are
primarily interested.” 1d. at 163 (internal quotation marks omitted).

Rather, [it held] that when presented with amotion for (b)(2) class certification of
aclaim seeking both injunctive relief and non-incidental monetary damages, a
district court must consider[ ] the evidence presented at a class certification
hearing and the arguments of counsel, and then assess whether (b)(2) certification
is appropriate in light of the relative importance of the remedies sought, given all
of the facts and circumstances of the case. The district court may alow (b)(2)
certification if it finds in its informed, sound judicial discretion that (1) the
positive weight or value [to the plaintiffs] of the injunctive or declaratory relief
sought is predominant even though compensatory or punitive damages are also
claimed, and (2) class treatment would be efficient and manageable, thereby
achieving an appreciable measure of judicial economy.

Id. at 164 (internal citations and quotation marks omitted). See also Parker v. Time War ner

Entm't Co., 331 F.3d 13 (2d Cir. 2003).
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Before allowing certification under subsection (b)(2), adistrict court should, “at a
minimum,” determine that: “(1) even in the absence of a possible monetary recovery, reasonable
plaintiffs would bring the suit to obtain the injunctive or declaratory relief sought; and (2) the
injunctive or declaratory relief sought would be both reasonably necessary and appropriate were
the plaintiffs to succeed on the merits.” Robinson, 267 F.3d at 165. “Insignificant or sham
requests for injunctive relief” should not be certified under subsection (b)(2) when the claims are

essentially brought for monetary recovery. Id.

2. Application of Law to Facts

Theinjunctive relief sought by plaintiffs—elimination of “light,” “lights,” and other such
descriptors from all cigarette packaging and advertising—is arguably maintainable under
23(b)(2). The confusion engendered by these descriptorsis central to plaintiffs complaint;
cessation of use would prevent, in plaintiffs’ view, future deception. The growing awareness of
the public health community and smokers that “light” cigarettes do not necessarily confer a
health benefit, see, e.g., Monograph 13, Appendix E, infra, and admissions by defendants to this
effect, see, e.g., Philip Morris USA website, “ Smoking & Health Issues: Low Tar Cigarettes,” at
www.pmusa.com/en/health_issues/low_tar_cigarettes.asp, lessens the importance of any such
judicial regulation of the industry without lessening the difficulties it would entail. Inthe
recently issued final opinion in the government suit against the industry, the district court entered
such an injunctive order. See United Statesv. Philip Morris, 2006 WL 2380681 at * 1.
Coordination between the Department of Justice and the FTC may permit that injunction to be

enforced.
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Much more important to the private individuals making up the classis financial
compensation for the past fraud allegedly perpetrated on them. For the reasons stated in Part
[11.D.4, supra, injunctive relief is not availablein this case. A Rule 23(b)(2) class will not be

certified.

D. Rule 23(b)(3): Money Damages

Rule 23(b)(3) permits the certification of aclass action if the prerequisites of subdivision
(a) are satisfied and if the court finds that (1) “the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members,” and
(2) “aclass action is superior to other available methods for the fair and efficient adjudication of
the controversy.” Fed. R. Civ. P. 23(b). See also Amchem Prods., 521 U.S. at 615; Moore v.
PaineWebber, Inc., 306 F.3d 1247, 1252 (2d Cir. 2002). “Framed for situationsin which ‘class
action treatment is not as clearly called for’ asitisin Rule 23(b)(1) and (b)(2) situations, Rule
23(b)(3) permits certification where class suit may ‘ nevertheless be convenient and desirable.””
Amchem Prods., 521 U.S. at 615 (quoting Fed. R. Civ. P. 23(b)(3) advisory committee notes
(1966)). The Supreme Court has stated that “[w]hile the text of Rule 23(b)(3) does not exclude
from certification cases in which individual damages run high, the Advisory Committee had
dominantly in mind vindication of ‘the rights of groups of people who individually would be

without effective strength to bring their opponentsinto court at all.”” 1d. at 617.
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1 Law
a Predominance of common questions of law or fact

Rule 23(b)(3) requires that “the questions of law or fact common to the members of the
class predominate over any questions affecting only individua members.” Fed. R. Civ. P.
23(b)(3). This predominance inquiry focuses on the same commonality issues as Rule 23(a)(2),
but employs a significantly more demanding standard, testing “whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.” Amchem Prods., 521 U.S. at
623. It “callsonly for predominance, not exclusivity, of common questions.” Visa Check, 280
F.3d at 140.

Issues applicable to the class will be said to predominate “if resolution of some of the
legal or factual questions that qualify each class member’ s case as a genuine controversy can be
achieved through generalized proof, and if these particular issues are more substantial than the
issues subject only to individualized proof.” Moore, 306 F.3d at 1252. See also Visa Check, 280
F.3d at 136 (“In order to meet the predominance requirement of Rule 23(b)(3), a plaintiff must
establish that the issues in the class action that are subject to generalized proof, and thus
applicable to the classasawhole, . . . predominate over those issues that are subject only to
individualized proof.”) (internal quotation marks omitted). A court deciding a motion for
certification under 23(b)(3) therefore examines which, if any, of the required elements of the
plaintiffs’ claims and any defenses can be established by common evidence. See Visa Check, 280
F.3d at 136.

Asthe Court of Appealsfor the Second Circuit recently clarified the matter, certification

on particular issues may be appropriate even if certification of the classon al issuesisnot. Inre
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Nassau County Strip Search Cases, — F.3d —, 2006 WL 2441023, at *7 (2d Cir. Aug. 24,
2006) (directing the district court to certify a proposed class on the issue of liability; “acourt may
employ subsection [23](c)(4) to certify aclass asto liability regardless of whether the claim asa

whole satisfies Rule 23(b)(3)’ s predominance requirement”).

I Violation of RICO mail or wire fraud
In determining Rule 23(b)(3) predominance, the court’ s inquiry is primarily focused on
issues of liability. See Cumberland Farmsv. Browning Ferris Indus., 120 F.R.D. 642, 647 (E.D.
Pa. 1988). It isthe alleged racketeering conduct, such as a wide-spread scheme of mail and wire
fraud designed to mislead a class of buyers about a particular commodity, that creates liability in
aRICO action. The charged racketeering conduct will therefore be the most important issue in
the predominance inquiry:

[T]he gravamen of the alleged fraud is not limited to the specific
misrepresentations made to [plaintiffs]. The allegation is of awhole roster of
deception designed to contrive afalse image of [the defendant company]. ... Itis
the underlying scheme which demands attention. Each plaintiff issimilarly
situated with respect to it, and it would be folly to force each [plaintiff] to prove
the nucleus of the alleged fraud again and again.
Inre ACC Lincoln Sav. & Loan Sec. Litig., 140 F.R.D. 425, 431 (D. Ariz. 1992) (citing Shoresv.

Slar, 647 F.2d 462 (5th Cir. 1981)) (emphasis supplied).
The Supreme Court has recognized that Rule 23(b)(3) predominance “is atest readily met
in certain cases alleging consumer or securities fraud or violations of the antitrust laws.” Amchem

Prods., 521 U.S. at 625. Such situations involve an “underlying scheme” to defraud alarge
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group of purchasers which focuses the court’ s inquiry on the conduct of the defendant rather than
that of individual plaintiffs, making it particularly susceptible to common, generalized proof. See
Falise v. American Tobacco Co., 94 F. Supp. 2d 316, 335 (E.D.N.Y. 2000); Lerch v. Citizens
First Bancorp, Inc., 144 F.R.D. 247, 252 (D.N.J. 1992) (*[P]redominance may be found if the
defendant’ s challenged activities stem from a single, class-wide course of conduct, so that the

issue of statutory liability is common to the class.”) (internal quotation marks omitted).

ii. Causation and reliance
A RICO plaintiff “faces an additional hurdle’ of showing injury caused “by reason of” the
RICO violation. Summit Properties Inc. v. Hoechst Celanese Corp., 214 F.3d 556, 559 (5th Cir.
2000). Although reliance is required to show causation for RICO claims based on mail or wire

fraud, “the nature of the reliance is not a constant.” Falise, 94 F. Supp. 2d at 335.

@ General proof of reliance
The Court of Appealsfor the Second Circuit has not specifically decided the standard of
reliance for RICO claims such as those in the instant case. Its approach to reliance in fraud cases
varies with context. For example, in alifeinsurance fraud claim brought under RICO, it held:

Fraud actions must therefore be separated into two categories: fraud claims based
on uniform misrepresentations made to all members of the class and fraud claims
based on individualized misrepresentations. The former are appropriate subjects
for class certification because the standardized misrepresentations may be
established by generalized proof. Where there are material variations in the nature

of the misrepresentations made to each member of the proposed class, however,
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class certification is improper because plaintiffs will need to submit proof of the
statements made to each plaintiff, the nature of the varying material
misrepresentations, and the reliance of each plaintiff upon those
misrepresentations in order to sustain their claims.
Moore v. Paine\Webber, Inc., 306 F.3d 1247, 1253 (2d Cir. 2002) (de-certifying a class because it

fell into the latter category).

In Falise v. American Tobacco Co., reliance for RICO fraud claims was found to be
amenable to generalized proof in situations where the scheme of fraud was targeted at alarge
portion of the public:

Where [a] fraudulent schemeis limited in scope and specifically
targeted at only one or afew individuals, organizations, or entities,
the establishment of causation should require reliance on
identifiable misrepresentations. Where, however, the fraudulent
scheme is targeted broadly at alarge proportion of the American
public the requisite showing of relianceisless demanding. Such
sophisticated, broad-based fraudulent schemes by their very nature
are likely to be designed to distort the entire body of public
knowledge rather than to individually mislead millions of people.
From the perspective of the fraudulent actors, clear efficiencies are
gained by co-opting the media and other outlets of information as
unwitting tools for the pervasive scheme. . . . To requirereliance
on specific misrepresentations where indirect channels of
communication were integral to the success of the scheme would
produce the perverse result of having the most massive and sinister
fraudulent schemes be the ones that must escape civil[]RICO
ligbility.

94 F. Supp. 2d at 335.
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Similar adjustments have been made in other areas of the law. While neither binding in
this case, nor identical in reasoning, securities fraud and antitrust actions provide illuminating
examples of how federal courts have interpreted the standard of proof for reliance involved in
broad-based schemes of fraud. For example, in Basic v. Levinson, 485 U.S. 224, 108 S. Ct. 978
(1988), the Supreme Court recognized that if every investor were required to prove individual
reliance in securities cases, it would preclude plaintiffs from ever being certified as a class and,
effectively, from ever bringing suit at al. 485 U.S. at 245 (requiring proof of individual reliance
would impose an “unnecessarily unrealistic evidentiary burden”). Not satisfied with such a
result, the Supreme Court reasoned that securities fraud class actions may be premised on a
fraud-on-the-market presumption of reliance. 1d.

First recognized by federal courtsin Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975), the
fraud-on-the-market theory is based on the idea that, in an efficient securities market, stock prices
will reflect al publicly available information, including fraudulent misinformation. Because this
misinformation inflates the stock price on which buyers rely in determining the worth of the
entity in which they are investing, buyersimplicitly rely on the fraudulent misinformation
without necessarily realizing it; therefore, when alleging that the corporation fraudulently
provided information that altered its stock price, individual plaintiffs do not have to prove that
they personally saw or read the inaccurate information. See Basic, 485 U.S. 224; Blackie, 524
F.2d 891.

The fraud-on-the-market presumption of reliance amounts to an acceptably objective
standard of what constitutes reliance, where reliance may be inferred from the materiality of the

misstatements or omissions that constitute the fraud. Professor Samuel Issacharoff cogently

207



argues that thisis essentially the same standard of proof asis found in defective product claims
based on strict liability, implied warranty of merchantability, or breach of express warranty,
where subjective reliance need not be established because “consumer expectations can be fairly
presumed.” Samuel Issacharoff, The Vexing Problem of Reliance in Consumer Class Actions, 74
Tul. L. Rev. 1633, 1635 (2000). “What seems to emerge in both contexts is the sense that repeat
actorsin the relevant markets should be held accountable for the material representations that
situate their products in the respective competitive markets.” 1d. at 1651. Thelaw iswilling to
adjust the standard of proof in such fraud cases, using notions of common sense and fairnessto
effectuate the overall purpose of the statutory scheme. See, e.g., Basic, 485 U.S. at 246 (the
fraud-on-the market presumption is * supported by common sense and probability”); Blackie, 524
F.2d at 908 (“[ T]he same causal nexus can be adequately established indirectly, by proof of
materiality coupled with the common sense that a stock purchaser does not ordinarily seek to
purchase alossin the form of artificially inflated stock . . . .").

Such a presumption may be appropriate in the present case, where defendants have
conceded that all rational smokers would avoid health risks by choosing a less dangerous
cigarette if they could. SeeTr. of Sept. 13, 2006 Hr’ g 84:23-85:2 (“[T]he central question of
whether a purchaser, given two identical cigarettes, taste identical, cost the same, everything,
would prefer one that had less risk or more risk [is] aquestion that only a suicidal person could
answer in the negative, or someone who didn’t understand the question.”).

These doctrines are flexible; they permit deviationsin favor of class certification. InVisa
Check, the Court of Appeals cited Blackie v. Barrack (a securities suit) to support its conclusion

in an antitrust case that common issues may predominate over individual ones notwithstanding
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individual questions of causation where liability can be determined on a class-wide basis. See
also Eisen v. Carlisle & Jacquelin, 391 F.2d at 565, 567 (noting “the desirability of providing
small claimants with aforum in which to seek redress for alleged large scale anti-trust violations”
and finding that common questions of law or fact predominate over individual questions even
though “ members of the proposed class might have had different motives when they entered into
the odd-lot market.”).

Generalized proof may include surveys, expert evidence on marketplace principles, and
extrapolated and statistic analysis of individuals and groups in the class, such as that conducted

by plaintiffs experts. See Parts VIII.F, IX.A, infra.

(b) Individual proof of reliance
When individual proof of subjective reliance is required, Courts of Appeals are split over
whether such a situation precludes class certification in RICO cases. In Sandwich Chef of Texas,
Inc. v. Reliance Nat’| Indem., 319 F.3d 205 (5th Cir. 2003) the Fifth Circuit Court of Appeals
posited that “[f]raud actions that require proof of individual reliance cannot be certified as Fed.
R. Civ. P. 23(b)(3) class actions because individual, rather than common, issues will
predominate.” 319 F.3d at 211. The court explained its position rejecting certification:

Causation isoneissue to be tried in the present case. RICO createsacivil cause
of action for [alny person injured in his business or property by reason of a
violation of section 1962. . . . Holmes explicitly confirmed that the “by reason of”
language in RICO requires a causal connection between the predicate mail or wire

fraud and a plaintiff’sinjury that includes “but for” and “proximate” causation. In
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common law fraud cases, proof of reliance satisfies the “but for” cause, or

cause-in-fact, requirement.

Proximate cause generally demands that a misrepresentation be relied

upon by the plaintiff, individually.

To determine reliance for each individual class member would defeat the
economies ordinarily associated with the class action device.

Id. at 218-219 (interna citations and quotation marks omitted).

Thisunyielding rigid approach has been rejected by other federal appellate courts,

including the Court of Appealsfor the Seventh Circuit, which reversed adistrict court’s denial of

class certification in a RICO action and rejected Sandwich Chef’ s result:

In deciding that . . . the case was inappropriate for class treatment, the [district]
judge was applying the presumption against class action certification in RICO
cases that has been articulated by the Fifth Circuit in Sandwich Chef of Texas, Inc.
v. Reliance Nat’| Indemnity Ins. Co., 319 F.3d 205, 219 (5th Cir. 2003). We are
dubious about such a presumption. The question whether RICO was violated can
be separated from the question whether particular intended victims were injured,
and thus can—or so a district court could determine without being thought to have
abused its discretion—be resolved in a single proceeding with the issue of injury
parceled out to satellite proceedings, asis frequently done in class action tort
litigation, see, e.g., Exxon Co. v. Sofec, Inc., 54 F.3d 570, 575-76 (9th Cir. 1995);
In re Bendectin Litigation, 857 F.2d 290, 308-13 (6th Cir. 1988), of which th[is
consumer fraud] classlitigation is a species.

Carnegie v. Household Intern., Inc., 376 F.3d 656, 663 (7th Cir. 2004). See also Schaefer v.

Overland Exp. Family of Funds, 169 F.R.D. 124, 131 (S.D. Cal. 1996) (variation in plaintiffs
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reliance did “not result in a conclusion that individual issues predominate over the common
guestions”).

The Court of Appealsfor the Second Circuit has used asimilar liberal approach to that of
the Seventh Circuit in the securities fraud context:

[Defendant] earnestly argues that each person injured must show that he
personally relied on the misrepresentations in order to recover and thus any
common issues of misrepresentations do not predominate over the individual
guestions of reliance. Even if [defendant] is correct in its assertion of the need for
proof of reliance, and we express no views on that issue, we must still reject the
argument. Carried to itslogical end, it would negate any attempted class action
under Rule 10b-5, since as the District Courts have recognized, relianceis an
issue lurking in every 10b-5 action. We see no sound reason why the trial court, if
it determines individual reliance is an essential element of the proof, cannot order
separate trials on that particular issue. . . .

Green v. Wolf Corp., 406 F.2d 291, 301 (2d Cir. 1968) (internal citation omitted). In this circuit,

variations in individual reliance may be adjusted in a variety of ways including averaging through

statistical analysis and variationsin damage awards. See Parts X.A, X.B, infra.

iii. Injury to property and damages
Individualized damage issues do not preclude a Rule 23(b)(3) class action when liability
can be determined on a class-wide basis. Visa Check/MasterMoney Antitrust Litig., 280 F.3d
124, 139 (2d Cir. 2001). See generally Fed. R. Civ. P. 23(b)(3) advisory committee notes (1966)
(explaining that “afraud perpetrated on numerous persons by the use of similar

misrepresentations may be an appealing situation for a[Rule 23(b)(3)] class action, and it may
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remain so despite the need, if liability is found, for separate determination of the damages
suffered by individuals within the class’); 4 Herbert Newberg & Alba Conte, Newberg on Class
Actions § 18.27 (3d ed. 1992) (stating that for antitrust class actions, “[a] particularly significant
aspect of the Rule 23(b)(3) approach is the recognition that individual damages questions do not
preclude a Rule 23(b)(3) class action when the issue of liability is common to the class’); Bertulli
v. Independent Ass' n of Cont’| Pilots, 242 F.3d 290, 298 (5th Cir. 2001); Blackie, 524 F.2d at
905 (9th Cir. 1975) (“The amount of damagesis invariably an individual question and does not
defeat class action treatment.”).

If the determination of damages poses some difficulty, the court may employ various
devices to manage the issue, instead of denying certification under the predominance inquiry.
The Court of Appealsfor the Second Circuit has adopted this approach with regard to both
securities fraud and antitrust class actions. In Visa Check, the court stated that “if defendants
argument (that the requirement of individualized proof on the question of damagesisin itself
sufficient to preclude class treatment) were uncritically accepted, there would be little if any
place for the class action device in the adjudication of antitrust claims’ and “[s]uch aresult
should not be and has not been readily embraced by the various courts confronted with the same
argument.” 280 F.3d at 140 (internal citation omitted). The court went on to suggest a number
of management tools available to a district court for addressing any individualized damages
issues that might occur in a class action, including: “(1) bifurcating liability and damage trials
with the same or different juries; (2) appointing a magistrate judge or special master to preside
over individual damages proceedings; (3) decertifying the class after the liability trial and

providing notice to class members concerning how they may proceed to prove damages; (4)
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creating subclasses; or (5) altering or amending the class.” Id. at 140 (citing Fed. R. Civ. P.
23(c)(4) provision stating that “[w]hen appropriate, (A) an action may be brought or maintained
as a class action with respect to particular issues, or (B) aclass may be divided into subclasses
and each subclass treated asaclass.”)). In Green v. Wolf, a securities fraud case, the Court of
Appeals held that “[t]he district court may use the procedures suggested by Rule 23 to cope with
[individual issues]” and can “order separatetrials. . . on the question of damages, if necessary.
The effective administration of 23(b)(3) will often require the use of the ‘sensible device' of split
trials.” 406 F.2d at 300- 301. None of the suggestionsin (1) to (5) in Visa Check or in Green is
required in the instant case because the matter can be handled by statistical averaging over the
entire class. See Part IX.A, infra.

Finding the Court of Appealsfor the Second Circuit’s rationale applicable to the RICO
context, the Seventh Circuit, in Carnegie v. Household Intern., Inc., explained:

Often, and possibly in this case as well, there is a big difference from the
standpoint of manageability between the liability and remedy phases of a class
action. The number of class members need have no bearing on the
burdensomeness of litigating aviolation of RICO. Whether particular members of
the class were defrauded and if so what their damages were are another matter,
and it may be that if and when the defendants are determined to have violated the
law separate proceedings of some character will be required to determine the
entitlements of the individual class membersto relief. Fed. R. Civ. P.
23(c)(4)(A); Visa Check/MasterMoney Antitrust Litigation, 280 F.3d 124, 141 (2d
Cir. 2001); Robinson v. Metro-North Commuter R.R., 267 F.3d 147, 168-69 (2d
Cir. 2001). That prospect need not defeat class treatment of the question whether
the defendants violated RICO. Once that question is answered, if it isanswered in
favor of the class, aglobal settlement . . . will be anatural and appropriate sequel.
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And if there is no settlement, that won’t be the end of the world. Rule 23 alows
district courts to devise imaginative solutions to problems created by the presence
in aclass action litigation of individual damages issues.

376 F.3d at 661 (some citations omitted). The court went on to quote the five management tools

suggested by the Court of Appeals for the Second Circuit in Visa Check, supra.

b. Superiority

Rule 23(b)(3) requires a court to consider whether a class action is superior to other
methods of adjudication. Matters pertinent to thisinquiry include: “(A) the interest of members
of the classin individually controlling the prosecution or defense of separate actions; (B) the
extent and nature of any litigation concerning the controversy already commenced by or against
members of the class; (C) the desirability or undesirability of concentrating the litigation of the
claimsin the particular forum; and (D) the difficulties likely to be encountered in the
management of aclassaction.” Fed. R. Civ. P. 23(b)(3). Seealso Eisenv. Carlise & Jacquelin,
417 U.S. 156, 164, 94 S. Ct. 2140 (1974). Thisisa“nonexhaustive’ list. Amchem Prods., 521
U.S. at 615.

“In setting out these factors, the Advisory Committee for the 1966 reform anticipated that
in each case, courts would ‘ consider the interests of individual members of the classin
controlling their own litigations and carrying them on as they seefit.’” Id. at 616 (quoting Fed. R.
Civ. P. 23(b)(3) advisory committee notes (1966)).

[ The Advisory Committee] elaborated: “ The interests of individualsin conducting
separate lawsuits may be so strong as to call for denial of aclassaction. On the

other hand, these interests may be theoretic rather than practical; the class may
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have a high degree of cohesion and prosecution of the action through
representatives would be quite unobjectionable, or the amounts at stake for

individuals may be so small that separate suits would be impracticable.”

The difficulties likely to be encountered in the management of a RICO class action with
respect to individual reliance and damages issues have for the most part been discussed in Parts
[11.C and I11.D, supra. While these problems are significant, they are superable. Extrapolation
that comports with due process can be carried out using very small samples; the burden on the
parties and the court of generating and eval uating the evidence would not be over-great. See,
e.g., Michigan Dept. of Educ. v. U.S. Dept. of Educ., 875 F.2d 1196, 1199 (6th Cir. 1989) (in suit
by state challenging administrative finding that state department of education had misused
federal funds, upholding estimate of disallowance based on 259 samples from a class of 66,368
authorizations, or four-tenths of a percent; “[t]here is no case law that states how large a
percentage of the entire universe must be sampled”). See also Ratanasen v. California Dept. of
Health Servs., 11 F.3d 1467, 1472 (9th Cir. 1993) (in Medicaid/Medicare audit context, “the
cases addressing sampling . . . make no mention of a statistical ‘floor’ which auditors must
exceed in order to guarantee providers due process.”). The sample need not comport with any
particular sampling methodology. See, e.g., Ratanasen at 1471 n.1 (case law “do[es] not specify
that a certain method of sampling must be used to satisfy due process’; collecting cases). See
generally Part IX.A, infra.

It should be noted that “failure to certify an action under Rule 23(b)(3) on the sole ground
that it would be unmanageable is disfavored and should be the exception rather than the rule.”

Visa Check/MasterMoney Antitrust Litig., 280 F.3d 124, 140 (2d Cir. 2001). See also Yaffev.
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Powers, 454 F.2d 1362, 1365 (1st Cir. 1972) (“[F]or a court to refuse to certify aclass. . .
because of vaguely-perceived management problems. . . discount[s] too much the power of the
court to deal with aclass suit flexibly, in response to difficulties asthey arise.”); Inre Workers
Compensation, 130 F.R.D. 99, 110 (D. Minn. 1990) (“[D]ismissal for management reasonsis
never favored.”); In re Bristol Bay, Alaska, Salmon Fishery Antitrust Litig., 78 F.R.D. 622, 628
(W.D. Wash. 1978) (stating that “dismissal for management reasons, in view of the public
interest involved in class actions, should be the exception rather than the rule”) (interna
quotation marks omitted).

If aclass action is“markedly superior to all the alternatives,” a court should, “at |least at
the early stages of thelitigation . . . construe broadly the other elements of Rule 23.” Green, 406

F.2d at 301.

2. Application of Law to Facts
Subsection (b)(3) of Rule 23 is more comprehensive than subsection (b)(2) and imposes
stricter superiority and predominance requirements. See 2 Herbert Newberg & Alba Conte,
Newberg on Class Actions § 4:1 (4th ed. 2002). The court therefore evaluates plaintiffs claims

under the subsection (b)(3) rubric.

a Class action is superior method of adjudication
A class action is the superior method for the fair and efficient adjudication of this
controversy. Considering the complexity of this lawsuit, involving an alleged conspiracy

perpetrated by multiple corporate defendants over a period of several decades, extensive
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discovery and litigation will be required to prosecute it; most plaintiffswill not bein aposition to
do so alone or even in smaller joinder actions. The coststo individual plaintiffs would dwarf any
potential recovery. One of the fundamental purposes of Rule 23 is to enable such small
claimants to seek judicia redress through the aggregation of clamsinto asingle class action.
Plaintiffs, aclass of “light” cigarette purchasers, are the only direct victims of an alleged
massive scheme by cigarette companies to defraud consumers, and thus may be the only
plaintiffs with standing to bring claims against the defendants. In Service Employees Int’| Union
Health & Welfare Fund v. Philip Morris, Inc., 249 F.3d 1068 (D.C. Cir. 2001), the Court of
Appealsfor the District of Columbia dismissed a plaintiff labor union trust fund’ s RICO claims
against cigarette companies, holding that the trust funds' injuries were too remote. The Court
held: “Like other circuits, we conclude that individual smokers constitute a group of potential
plaintiffs possessed of more direct claims who can be counted on to deter the alleged wrongdoing
by asserting . . . RICO [or other] claims....” Id. at 1076. See also Blue Cross & Blue Shield of
N.J., Inc. v. Philip MorrisUSA Inc., 3 N.Y.3d 200, 207, 818 N.E.2d 1140 (N.Y. 2004) (health
insurer could not sue tobacco companies for injuries to itsinsureds under state deceptive business
practice statute); Blue Cross & Blue Shield of New Jersey, Inc. v. Philip MorrisUSA Inc., 344
F.3d 211, 217-18 (2d Cir. 2003) (where plaintiff health plan did not identify identities of its
subrogors, its claims were not true subrogation claims and so were too remote to satisfy
proximate cause requirement of RICO); Laborers Local 17 Health & Benefit Fund v. Philip
Morris, Inc., 191 F.3d 229, 239 (2d Cir. 1999) (union trust funds could not maintain suit under
RICO against tobacco companies for increased benefit payments made to injured smokers);

Oregon Laborers-Employers Health & Welfare Trust Fund v. Philip Morris, Inc., 185 F.3d 957,
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964 (9th Cir. 1999) (same; “[t]he existence of the smokers, who are the more direct victims of
the alleged wrongful conduct and who can be counted on to vindicate the injury caused by
defendants' alleged wrongful conduct, weighs heavily in favor of barring [the labor union trust
fund] plaintiffs’ actions.”).

Given that the United States government was precluded from seeking a disgorgement
remedy in their RICO case against the cigarette industry, the instant action, or one like it, islikely
to be the only way defendants, if they are responsible for the alleged massive fraudulent scheme,
can be forced to account monetarily to “light” cigarette smokersin federal court and be deterred
from continuing such fraudulent conduct in the future. See United States v. Philip Morris USA,
Inc., 396 F.3d 1190, 1200 (D.C. Cir. 2005) (concluding that the federal government could not
seek a disgorgement remedy; “[i]ndividual plaintiffs are made whole and defendants punished
through treble damages under 18 U.S.C. § 1964(c) . . .”). It would be unfair for the court system
to deny recovery to institutional plaintiffs because direct victims can recover, only to then deny
those direct victims recovery.

A class action in the instant case is a superior method of adjudication becauseit islikely
to be the only method of adjudication open to plaintiffs. See Aspinall, 442 Mass. at 398 n.21
(approving certification of a“light” cigarettes fraud class action; “[t]he device of aclassactionis
... driven by pragmatic considerations. Requiring individual actions to be brought by thousands
of individual smokers, merely to provide absolute certainty that (for example) each plaintiff
sometimes covered up the vent holes, would by wholly impractical.”); Curtis, 2004 WL
2776228, at *5 (same; “aclass action is not only an appropriate method to resolve the plaintiffs

allegations, but pragmatically, the only method . . .”). On this reasoning, the Supreme Judicial
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Court of Massachusetts certified a statewide class action alleging asimilar cigarette fraud over
the defendant’ s similar objections.

The [trial] judge’ s conclusion that the plaintiffs claim warrants certification as a
consumer class action is amply supported by the record. The claims of the
plaintiffs and members of the purported class (estimated to number in the
hundreds of thousands) derive from a common course of conduct on the part of
the defendants and present the identical issue-whether the defendants
misrepresented material information concerning the design, function, marketing,
toxicity, and tar and nicotine yields of Marlboro Lights and, in doing so, violated
[state consumer protection law]. The plaintiffs are similarly situated to other
consumers of Marlboro Lights, and, because the injury claimed is an economic,
and not a personal, injury, al have been similarly injured. Were there to be
individual trials (a highly unlikely scenario due to the lack of economic incentive),
the common aspects of the defendants' conduct would become a predominant
aspect of each trial. Considerations of delay, high costs, and arbitrary results
provide further support for the appropriateness of class certification. We conclude
that a class action is not only an appropriate method to resolve the plaintiffs
allegations, but, pragmatically, the only method whereby purchasers of Marlboro
Lights in Massachusetts can seek redress for the alleged deception.”

Aspinall, 442 Mass. at 392-93.

In such “death knell” situations, as in the instant one, where the only possible litigation is
aclass action, the other requirements of Rule 23 are read broadly, since the court’s obligation to
protect the interests of absent class membersis best served by allowing some form of
adjudication, as opposed to none at all, to go forward. See Green v. Wolf Corp., 406 F.2d 291,
302 (2d Cir. 1968) (“If a class action is markedly superior to all the alternatives, then, at least at

the early stages of the litigation, we should construe broadly the other elements of Rule 23 . . .").
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b. Common questions of law or fact predominate

Questions relating to the defendants’ commission of mail and wire fraud through an
alleged conspiracy and scheme to fraudulently market “light” cigarettes generates a significant
number of common questions of law and of fact, discussed supra. Fraud-based claims premised
on acommon course of conduct or scheme satisfy the predominance inquiry. The defendants
conduct and the impact of that conduct will be substantially the same for most class members. It
would be both inefficient and unjust to force plaintiffs to relitigate the same issues concerning
the existence, scope, and effect of what appears to be a uniform fraudulent scheme—whatever
minor variations might have existed in its execution. See Daviesv. Philip Morris, No. 04-2-
08174-2, 2006 WL 1600067, at *2 (Wash. Super. May 26, 2006) (finding commonality under
state class action rule; regjecting “the argument . . . that the various packages used over the years
or the various commercia advertisements somehow strips [the question of defendants’ alleged
deception] of its commonality.”).

Plaintiffs’ experts have demonstrated that they can probably extrapolate to the classas a
whole from individual class members experience as determined in individual discovery, surveys,
and statistical proof. Daubert analysis has found their scientific approach meets appropriate
standards of proof under the Federal Rules of Evidence despite strong scientific proof to the
contrary, proffered by defendants. See Part VIII, infra. Theissues arefor thejury. Denying
certification would bring a premature end to a series of related claims that appear to have

considerable merit.
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Nevertheless, defendants argue that the existence of four major individualized issues
precludes a finding of predominance of the common questions of law or fact. These issues are:
(1) reasonable reliance; (2) injury to business or property; (3) calculation of damages; and (4) the
affirmative defense that some members of the putative class will be time-barred from recovery by
RICO’ s statute of limitations.

All of these objections are based on defendants' position that each smoker differs from
every other smoker—and any one smoker’s behavior differs from one day, or one cigarette, to the
next. While superficially true, the argument is overstated. The putative class contains only
smokers of “light” cigarettes, one segment of the cigarette market. Common sense and
defendants' own documents strongly suggest that the members of the class are persons who were
drawn to the brand images consciously projected by defendants after careful consumer research.
See, e.g., Expert Report of Richard Pollay, 11 31-37, excerpted in Part VIII.F.1.m (quoting
internal industry documents demonstrating defendants understanding of the “lights’ market,
including the following from a 1978 study: “The very fact, then, that a smoker has decided to
switch from afull-flavor cigarette to alow delivery cigarette tells us something very important
about him: heis concerned about his health, and he iswilling to do something about it.”). Itis
probable that the variation among plaintiffs’ reactions to defendants’ representationsis not great
in ways that matter to the outcome of this case. Cf. Price, Appendix C at 140, infra (“that Class
members may have relied to different degrees or different ways upon [defendants'] health

representations’ did not preclude class treatment) (emphasis supplied).
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i Reliance

In creating RICO, Congress was particularly concerned that “those who have been
wronged . . . should at least be given accessto alegal remedy.” Sedima, 473 U.S. at 487. Should
plaintiffs prove their claims of conspiracy, collusion, and a broad-based scheme to deceive a
large part of the American public, they will have established the existence of “organized” RICO
crime, in the sense that the conduct was criminal and purposefully orchestrated, with significant
effects on the American economy. As Nobel Prize winning economist Joseph E. Stiglitz notes,
defendants

collusion [if proved,] was clearly responsible for creating and sustaining a
radically different business environment. Collusion involved choosing which
areas to compete in (like brand images) and which areas not to compete in (like
health and safety). Collusion involved restricting the scope of researchin a
manner that is utterly inexplicable without some joint understanding. And
collusion reinforced and strengthened the joint and misleading statements about

the harmfulness of tobacco, ensuring that no firm defected from the strategy.

This had profound effects on the cigarette industry. Had the cigarette companies
acted in a competitive manner, smoking would have been significantly reduced as
aresult of consumers coming to a better understanding of health consequences of
smoking. In addition, the cigarette companies might have developed and
marketed a genuinely less harmful cigarette.

Decl. of Joseph E. Stiglitz at 44; Part VIII.F.1.p.

The burden of proof for RICO reliance in a suit alleging mass market fraud is set out in

Falise v. American Tobacco Co.:
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Where. . . the fraudulent scheme is targeted broadly at a large proportion of the
American public the requisite showing of reliance isless demanding. Such
sophisticated, broad-based fraudulent schemes by their very nature are likely to be
designed to distort the entire body of public knowledge rather than to individually
mislead millions of people. From the perspective of the fraudulent actors, clear
efficiencies are gained by co-opting the media and other outlets of information as

unwitting tools for the pervasive scheme.

Where such a broad-based fraudulent scheme is alleged, a plaintiff in order
to establish reliance for injury causation need only establish (1) that the RICO
defendants intentionally engaged in a scheme to distort the body of public
knowledge, (2) that the defendants were successful in doing so (e.g., a substantial
factor causing the distortion), (3) that there was detrimental reliance on this
distorted knowledge by an intended and foreseeable class of victims, (4) that such
reliance was reasonable in the totality of the circumstances, and (5) that the
plaintiff was proximately injured by this reliance.

94 F. Supp. 2d 316, 335 (E.D.N.Y. 2000). In such acase, attention is properly trained on

defendants’ alleged misconduct, not minor differencesin plaintiffs' reaction toit. But see
Pearson v. Philip Morris, Inc., No. 0211-11819, 2006 WL 663004, at *7, * 10 (Or. Cir. Feb. 23,
2006) (placing burden on each plaintiff to demonstrate that he or she was not receiving less tar;
individual questions predominated because plaintiffs did not present any evidence purporting to
prove reliance and causation on class-wide basis).

In proving that defendants’ alleged scheme existed, and class members then purchased
“light” rather than “regular’—or no—cigarettes, plaintiffs may be able to show through their

experts and other proof that reliance was reasonable and pervasive. Proving such a successful
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and pervasive marketing scheme presents a substantial hurdle. Y et the evidence thus far
presented by the plaintiffsincludes evidence sufficient to go to the jury.

Plaintiffs have presented evidence through defendants' own internal documents,
memoranda, and first-hand testimony that they recognized at the time that their conduct was
likely to create liability to “light” cigarette purchasers. The certainty that not all “light” smokers
chose their brands for the same reasons does not preclude a finding that an implied reduction in
danger was a substantial factor in nearly all class members' decisions. See Expert Report of John
Hauser, Part VI1II.F.1.i (concluding based on reliable surveys that 90.1 percent of the class
members based their decision to smoker “light” cigarettes on health concerns). Cf. Price,
Appendix C at 147, infra (“[ T]he mere existence of potential other reasons for a consumer to
prefer the products at issue in this case does not vitiate or eliminate the fraud associated with the
health representation as a causative influence on all Class members' purchase decisions.”).

Reasonabl e presumptions may be made based on the nature of sophisticated marketing
and advertising of a product available throughout the nation. As one commentator has
recognized,

[t]he common law typically has preferred individualized proof of liability, but has
authorized departures from individuated proof when practicality demands. For
example, contracts are interpreted according to the intent of the parties, but in
some cases the intent isimpossible to discern. In these cases, intent may be
construed by reference to what most people would prefer (so-called majoritarian
default rules). Here, interpretation aims to establish individual intent; but proof
turns on what most people would have intended and so is not a specific,

individualized analysis of the unique transaction. The common law mediates the
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choice between individual rights and group rightsin thisway, by prescribing the
conditions for, and the degree of departure from, individualized proof.

Mark Moller, The Rule of Law Problem: Unconstitutional Class Actions and Options for Reform,
28 Harv. J. L. & Pub. Pol’y 855, 860 (2005). As discussed above, general proof or use of
presumptions are practical responses to the limitations of an “individual rights’ model in amass
market economy.

A focus on defendant misconduct is not unusual in consumer cases. Theories of
consumer products liability and implied warranty of merchantability also emphasize the conduct
of defendants and their position relative to plaintiff-purchasers:

[these theories of liability] appear to rest tacitly on several key features of a
mature market for mass-produced products. In such markets, sellers produce
without contact with any particular buyers. The sellers maintain exclusive control
over product development and production until the finished product is rel eased
into the stream of commerce. The sellers have superior, if not exclusive, access to
information that would generally be critical for establishing more traditional bases
for liability, such as negligence. Finally, the product is sold among similar goods,
such that consumer expectations can be fairly presumed . . . .

Samuel Issacharoff, The Vexing Problem of Reliance in Consumer Class Actions, 74 Tul. L. Rev.
1633, 1648 (2000).

Individual subjective reliance has also been de-emphasized in the law of express
warranties, having been largely replaced by “an obligation on the part of the seller to honor the
‘basis of the bargain.”” 1d. at 1652. Professor Issacharoff argues that these aterationsin the
standard of proof of reliance are often presented in class certification debates because:

First, the assertion of this claim on behalf of a class has acompelling logic toit, as

reflected in the common issue and predominance requirements of Federal Rule of
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Civil Procedure 23. Second, absent collective prosecution, there would be no
redress since no consumer would ever pursue such a claim alone, a step that also
has a rules component under the superiority requirement of Rule 23(b)(3)[; thisis]
not truly a procedural issue at all, but alegacy of the incomplete resolution of the
role of individual reliance in the substantive lawf[.]

Id. at 1635.

Such a concentration of attention by the court is particularly appropriate in the present
suit. Defendants not only had significantly more economic power than smokers, they also had
significant control of the scientific information available to consumers regarding the heal thiness
or dangers of “light” cigarettes. Thereis substantial evidence that they used their knowledge and
power to the detriment of the public: they allegedly agreed to halt much of the scientific testing
and development of atruly healthy cigarette, hid much of the adverse scientific information they
did discover (including knowledge about the failings of the FTC method of measuring tar and
nicotine), and exploited other knowledge (including information concerning compensation). See,
e.g., Smon I, Appendix D at Part 111.B.5, infra. Asaresult, consumers were unlikely to have
had any way to challenge or any basisto critique the health information disseminated by the
defendants concerning “light” cigarettes.

Substantial evidence supports plaintiffs’ position that defendants used genera “proof,” in
the form of marketing research and customer surveys, to determine how to advertise and promote
their products to actual and potential smokers. See, e.g., Expert Report of Paul Slovic, dated
Aug. 15, 2005 11 27-32, excerpted in Part VII1.F.1.0, infra (describing defendants’ use of
“ sophi sticated methods to uncover consumer needs and motivations that could be addressed in

targeted advertising and promotion campaigns. These methods included focus groups and large
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surveys designed to measure smoking behavior, peopl€'s attention to advertising materials, and
thelr attitudes and emotional responses.”) (citations to defendant documents omitted).
Advertisement imagery and verbiage was chosen to appeal to the entire prospective market of
“light” smokers. Information about the health risks was allegedly withheld from all, not just
some. Why, plaintiffs properly ask, should they be precluded from seeking aremedy as a class
when defendants treated them as a classin allegedly defrauding them? Fairness requiresthat a
jury be given some concrete basis on which to determine the effects of defendants' conduct on
plaintiffs. See Parts111.D.3.b, supra; 1X.A.3, infra. It does not require utter certainty asto the
guantum of those effects before a class may be certified.

Where a defendant specifically targets alarge group and knowingly relies on the group’s
dynamics and communications to succeed in afraud, that group may assert its “group rights’ in
holding the defendant accountable for its conduct. The RICO mail and wire fraud federal
substantive law and the Rule 23 federal procedural law together provide a powerful tool for
satisfying the community’ s basic sense of fairness while protecting defendants due process
rights. Utilization of the class action does not change the lawful conduct to be expected of the
defendants when the alleged conspiracy was operative.

As discussed above, the Court of Appealsfor the Second Circuit has held in antitrust and
securities fraud contexts that reliance issues do not warrant class de-certification, especially
where the defendant’ s liability can be established through common proof. SeelInreVisa
Check/MasterMoney Antitrust Litig., 280 F.3d 124, 140 (2d Cir. 2001); Green v. Wolf Corp., 406

F.2d at 300-301. The Seventh Circuit extended this approach to RICO claimsin Carnegie, 376
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F.3d at 661. Thisapproach is applicable to the present case. The factsin the instant case are at

least as compelling as those in Visa Check, Green, and Carnegie.

ii. Injury to property and damages

Defendants argue that plaintiffs cannot show injury to property on a class-wide basis.
Under their theory, the requisite showing of injury would require an individualized determination
of each class member’s personal l0ss because, defendants maintain, at least some of them got
what they were promised from “light” cigarettes. For example, if anindividual plaintiff cannot
show that he or she “compensated” for the lower tar and nicotine levelsin “light” cigarettes by
inhaling more deeply, covering ventilation holes, or smoking greater quantities of cigarettes, then
that plaintiff may not be able to prove that he or she did not receive less tar and nicotine, and
thus, it is contended, cannot prove any injury.

Defendants claims are not convincing on the issue of certification. First, the question of
what was promised has not yet been decided. Whether the promise, explicit or implicit, in
defendants' advertising campaign was the delivery of less tar and nicotine or a healthier cigarette
isaquestion subject to proof and best decided by ajury in a centralized class adjudication.

Second, plaintiffs have proffered several theories of injury and damages that are based on
“light” cigarettes being overpriced. For example, plaintiffs’ expert John C. Beyer, Ph.D. has
identified one such method:

The first methodology, which | refer to as the * demand methodology,’ relies upon
the estimation of the demand and supply of cigarettes during a period that includes
the period preceding the introduction of light cigarettes and which includes the

entire class period. | then measure the effect that the introduction of light
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cigarettes had on total demand for cigarettes and the prices paid by class members
for cigarettes. . .. [The] effect of light cigarettes was almost certainly to increase
total cigarette demand, resulting in more consumption of cigarettes than otherwise
would have been the case. Because of the higher level of consumption arising
from the conspiracy, purchasers of light cigarettes paid higher prices than they
would havein the but-for world.

Expert Report of John C. Beyer at 1 32; Part VIII.F.1.a, infra.

Plaintiffs’ expert Jeffrey E. Harris, M.D. Ph.D. hasidentified another economic
methodology for computing class-wide damages:

Inthe. .. “loss of value” approach, an economist assesses, on a per-cigarette
basis, the difference between the price paid for the goods as represented and the
value of the goods actually sold.

See Expert Report of Jeffrey E. Harris at 1 11, 20; Part VIII.F.1.h, infra.

Both Dr. Beyer’sand Dr. Harris's proposed testimony meet Daubert requirements. See
Parts VIII.F.1.a, VIII.F.1.h, infra. They sufficiently support certification.

Defendants contention that certification isinappropriate because some smokers likely
received less nicotine and tar, or a cigarette that was in fact less dangerous, places an impossible
and unnecessary burden on plaintiffs. “So far aswe are aware, the actual level of tar and nicotine
received by an individual smoker is afactor that cannot be measured by any test.” Aspinall, 442
Mass. at 398. And the obverse of defendants position is aso true: if some smokers received
what was promised, then others did not. See Aspinall, 442 Mass. at 398 n.20 (“Indeed, it may be
unlikely that any individual would smoke a cigarette the exact same way twice. Thus, by
implication, it is probable that no smoker received the promised benefit of lowered tar and

nicotine every time he or she smoked a Marlboro Lights cigarette.”). Reliable statistical evidence
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isavailableto help the jury decide, within a reasonably precise range, how many fall into the
defrauded category. See Part IX.A, infra.

Asdiscussed in Part 111, plaintiffs’ evidence to date isless than decisive. It issufficient,
however, to support certification. Cf. Caridad, 191 F.3d at 293 (reversing district court’s denial
of certification where the trial court had credited defendant’ s expert evidence over plaintiffs';
“More detailed statistics might be required to sustain the Plaintiffs' burden of persuasion, but
[their proffered expert] report, in conjunction with the anecdotal evidence, satisfies the Class
Plaintiffs’ burden of demonstrating commonality for purposes of class certification.”) (internal
citation omitted).

Individual smoker variation is no reason to deny recovery to the entire class:

[T]he Court is not convinced from the record that alleged differencesin individual
smoking behavior constitute a sound and sufficient reason to deny class action
status in this case. While it undoubtedly is true in abroad and generic sense that
there are differences in smoking behavior from smoker to smoker, the Court
believes there are indications in the record that “compensation” may be a virtually
universal behavioral characteristic of al smokers of so-called “low tar” cigarettes,
including Marlboro Lights. If so, then the individual differencesin smoking
behavior would have no effect in terms of requiring individual mini-trials for each
class member, because despite any such differences, each class member would
still have received a product that in fact did not deliver, to him or her, lower yields
of tar and nicotine.

Craft, 2003 WL 23355745, at *4. Such a smoker has been defrauded—he or she paid for

something that he or she did not get—and so has suffered an economic injury.
This economic loss can arguably be cal culated based on general data from the market,

such as cigarette sales records, rather than on receiptsthat “light” cigarette purchasers may or
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may not have kept. It isnot necessarily contingent on whether some “light” cigarette purchasers
would have continued to smoke regular cigarettes but for the “lights’ fraud. See Part 111.B.2.3,
supra (rejecting argument that, as a matter of law, plaintiffs who would have smoked regular
cigarettes absent the fraud suffered no injury).

A class certification motion is not the proper forum in which to evaluate the merits of
experts' theory of damages, but only to ascertain whether they are colorable. See Visa Check,
280 F.3d at 139 (holding that the court “must ensure that the basis of the expert opinion is not so
flawed that it would be inadmissible as a matter of law,” but should not consider “whether the
evidence will ultimately be persuasive.”); Caridad v. Metro-North Commuter R.R., 191 F.3d 283,
292-93 (2d Cir.1999) (holding that a court may not weigh conflicting expert evidence or engage
in “statistical dueling” of experts.”). See also Aspinall, 442 Mass. at 400 (“Whether plaintiffs
ultimately will be successful in proving actual damages is a matter that need not be resolved at
the certification stage.”).

There is no persuasive reason why individualized damages should preclude certification
under Rule 23(b)(3), even were they to become an issue, “when the issue of liability can be
determined on a class-wide basis.” 280 F.3d at 139.

[1]f the Court were to say that class action status is inappropriate in this type of
case merely because there may be some individual questions that need to be
resolved with regard to class damages, then it would severely limit the type of
consumer fraud actions that could ever be brought . . . since many if not most such
actions would necessarily involve at |east some differences among class members
regarding prices or amounts of purchases. This. .. would be contrary to the
underlying spirit and intent of [the cause of action] . . . .

Craft, 2003 WL 23355745, at * 10.
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Defendants also contend that plaintiffs' claims are personal injury claimsin disguise, and
so raise predominating individual questions rendering certification inappropriate. Plaintiffs
theories of injury and damages are based on the actual worth of the “light” cigarette as compared
to how much a purchaser paid for them when deluded into thinking they were relatively
healthful. Thisisan economic loss, not a persona injury. It raises questions of claim splitting,
already rejected in Part 1V.C, supra, but not questions of individual proof.

The Court of Appeals for the Second Circuit has stated, in the criminal context, that “a
party who contracts to have goods produced or services performed according to certain
specifications, and who pays for those goods or servicesin reliance on afraudulent
representation that they conform to the specifications, has sustained a measure of pecuniary loss .

.. United Sates v. Canova, 412 F.3d 331, 354 (2d Cir. 2005) (emphasis supplied). This
principle holds true even where the goods purchased have medical implications. Seeid. at 352
(“Whether the testing time on a pacemaker, the number of rivets on an airplane wing, or the coats
of paint on arefurbished building . . . the victim [who] has been induced to pay for something
that it wanted and was promised but did not get [has] incurr[ed] some measure of pecuniary
‘loss.’””) (emphasis supplied).

Paintiffs have suggested a sensible and usable plan for managing the litigation. PIs.’
Resp. to Mem. of June 6, 2005, Ex. 8. They have included understandable proposed jury
charges, verdict forms, and notice procedures. PIs.’ Resp. to Mem. of June 6, 2005 (Docket No.
676), Exs. 3-7. While they propose a bifurcated trial as suggested in Green, the court finds that a
singletrial of liability and damages is practicable and desirable; asingle trial will save time and

money.
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iii. Statute of limitations

Individual issues concerning the statute of limitations do not predominate over common
questions of liability, and thus do not preclude class certification under Rule 23(b)(3).
Defendants contend that the class must include at least some untimely claims under RICO’ s four-
year limitations period, which would bar plaintiffs who were or reasonably should have been on
notice of their injury before May 11, 2000 when the action was commenced.

The issue of timeliness goes to the merits of the case, and cannot be decided now to deny
certification. Chiang v. Veneman, 385 F.3d 256 (3d Cir. 2004) (holding that a statute of
limitations defense goes to the merits and hence is not an appropriate objection in the context of
class certification); In re Monumental Life Ins. Co., 365 F.3d 408 (5th Cir. 2004) (finding that the
issue of whether individual claims were barred by statute of limitations did not predominate over
request for injunctive relief so asto preclude certification of class because a theory of
constructive notice, which could be decided on class-wide basis). It was properly addressed
when defendants' motion for summary judgment was denied. See Part 111.E, supra.

There is substantial evidence concerning defendants' alleged conspiracy to hide the truth
about “light” cigarettes, that there was a class-wide lack of notice before May 11, 2000, and that
there was fraudulent concealment, a just cause for equitable tolling of the limitations period on a
class-wide basis. See Part I11.E.3, supra. Even if some members of the class would be barred at
different times, the jury will be able to extrapolate the total damages with the aid of experts and
statistical analysis.

Thisissue will present questions that can be decided based on generalized proof,

including questions concerning what constitutes notice of injury and wide dissemination of the
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truth about the healthiness of “light” cigarettesin a case where defendant’ s alleged
misrepresentations about “light” cigarettes were so broadly publicized for so many yearsin their
extensive advertising campaign; where defendants claim that as recently as 1996 the National
Cancer Institute (NCI) published areport that concluded that lower tar cigarettes reduce the risk
of lung cancer (Def.”s Opp’nto PIs.” Mot. For Class Cert. at 18); and where Monograph 13,
concluding that “light” cigarettes were not healthier, was published within the statute of
limitations period. See Part I11.E.3.b.ii, supra. Itisaquestion for the jury to resolve upon afull
review of the evidence. See Binghamv. Zolt, 66 F.3d 553, 558 (2d Cir. 1995) (jury asked to
determine “when the estate actually knew of defendants’ alleged wrongful acts’). If the jury
finds that the statute of limitations bars part or al of some plaintiffs' claims, the court will then
consider the application of the equitable principles described in Part 111.E.3.d, supra.

The statute of limitations defense does not cause individual questions to predominate.
See Craft, 2003 WL 23355745, at *12 (“[T]he statute of limitations does not present an
individualized question of law or fact of sufficient magnitude, whether considered separately or
in combination with other questions, to result in such predominance of individual questions over
common questions as would warrant denial of class certification. A class definition is always
subject to possible later change or even decertification as a case develops. . . .").

Should the statute of limitations question not prove to be amenable to generalized proof,
the court retains the same mechanisms to manage individualized statute of limitationsissues as it

does for individualized reliance and damages issues.
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E. Rule 23(g) Adequacy of Class Counsel

Thisinquiry is discussed under Part VI11.B.4, supra.

F. RICO and Class Certification

One of the mgjor functions of Rule 23 isto promote judicial economy. Another isto
provide ameans for individual private persons to sue in the interest of members of alarger group
who would not be able to pursue those claims individually, agoal in line with those of RICO, a
private attorney general statute. These primary goals, judicial efficiency and justice for small
claimants, must be balanced against the interest in protecting the due process rights of absent
class members and of defendants. Understanding the relationship and balance of these at times
conflicting interests is essential to a proper appreciation of Rule 23's power and pitfals. Any
evaluation of the Rule 23 criteria must be conducted with its underlying merits-oriented goals in
mind. Given the importance of the class action to society as awhole, the goals of Rule 23 should
not be frustrated by a hypertechnical reading of its requirements.

Inlight of RICO and Rule 23’ s purposes, the instant case is well-suited for class
certification. If their allegations are proven, plaintiffs and class members are private individuals
who have been deliberately wronged by powerful corporations. Their claims are largely the
same; all were alegedly defrauded as aresult of acommon fraudulent scheme developed and
executed by the defendants over several decadesin order to protect the viability of the cigarette
industry and to maintain and increase profits. Any economic losses of individual plaintiffs,
although significant to each, would be minimal in comparison with the costs of individual

litigation against the multi-billion dollar enterprise alleged to have committed the claimed fraud.
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G. Conclusion on Certification of Class

Plaintiffs meet the requirements of Rule 23(b)(3). They have demonstrated that there is
more than enough merit to their case to justify the time and expense of a consolidated trial. The
Court of Appealsfor the Second Circuit would not require even that showing to approve
certification. See Visa Check, 280 F.3d at 135 (on motion for certification, plaintiffs bear no
burden to demonstrate merits of case); Caridad, 191 F.3d at 293 (same).

Aggregate litigation is the most appropriate way to resolve plaintiffs claims. The class
as defined by plaintiffsis certified. Plaintiffs may amend the class definition to include all

clams arising up until the beginning of trial.

VIII. Admissibility of Expert Evidence

A. Motions Regarding Admissibility of Expert Reports

Maintiffs and defendants each bring multiple motions for exclusion in limine of opposing
expert witnesses, pursuant to Federal Rules of Evidence 104(a), 403, 701, and 702. On
September 22, 2005, this court granted defendants' motion to exclude the expert testimony of Dr.
Robbin Derry on the ground that testimony related to business ethics is not sufficiently related to
the facts at issuesin this case. See 2005 WL 2303823 (E.D.N.Y. Sept. 22, 2005). On September
27, 2005, this court granted defendants’ motion to limit testimony by plaintiffs expert John C.
Beyer regarding his * disgorgement model” and his “price impact model” ; admitted the testimony
of plaintiff’s expert Dr. Richard W. Pollay; and admitted in part the testimony of plaintiff’s

expert Dr. K. Michael Cummings. See 2005 WL 2401647 (E.D.N.Y. Sep. 29, 2005). The
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memorandum and order on Daubert issues dated September 29, 2005 is deemed embodied in this
opinion. Set out in Part VIII.F, infra, are the names and backgrounds of the experts thus far
relied on by the parties, with particular emphasis on those they challenge under Rule 702 of the
Federal Rules of Evidence. Because of the presentation of new data and analysis, aswell as
additional briefings, the court has readdressed and carefully reconsidered the reports of experts

already ruled upon.

B. Rules 702 and 703 of the Federal Rules of Evidence

The key provisions are rules 702 and 703 of the Federal Rules of Evidence, embodying
the basic principles of Daubert v. Merrell Dow Pharms,, 509 U.S. 579 (1993). They are:
Rule 702:

If scientific, technical, or other specialized knowledge will assist the trier of fact
to understand the evidence or to determine afact in issue, awitness qualified as an
expert by knowledge, skill, experience, training, or education, may testify thereto
in the form of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable principles and
methods, and (3) the witness has applied the principles and methods reliably to the

facts of the case.

Rule 703:

The facts or data in the particular case upon which an expert bases an opinion or
inference may be those perceived by or made known to the expert at or before the
hearing. If of atype reasonably relied upon by expertsin the particular field in
forming opinions or inferences upon the subject, the facts or data need not be

admissible in evidence in order for the opinion or inference to be admitted. Facts
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or data that are otherwise inadmissible shall not be disclosed to the jury by the
proponent of the opinion or inference unless the court determines that their
probative value in assisting the jury to evaluate the expert's opinion substantially
outweighs their prejudicial effect.

In some instances the experts are a so fact witnesses, requiring satisfaction of Rule 701 of
the Federal Rules of Evidence covering opinions of non-experts.

While adetailed analysis for such in limine matters is not required, a gatekeeping
function is conferred upon the district court by the Rules of Evidence. Daubert, and the
guidelines set forth in Rule 104(a) governing decisions on witness qualifications and
admissibility of evidence, suggest a preliminary determination that the testimony of experts
expected to testify is or is not helpful to thetrier of fact, reliable from an evidentiary standpoint,
and relevant to the issues in the case. The method for determining the reliability of such
testimony is within the discretion of the district court. See Kumho Tire Co. v. Carmichael, 526
U.S. 137, 152, 119 S. Ct. 1167 (1999). It should make a suitable inquiry before reaching its
determinations. 1d. Theinquiry may be a*“flexible one,” with the ultimate goal of assuring that
proffered expert testimony is scientifically acceptable and relevant, as well as otherwise reliable
from an evidentiary standpoint. See Daubert, 509 U.S. 594-95. Since “Rule 702 embodies a
liberal standard of admissibility for expert opinions,” Nimely v. City of New York, 414 F.3d 381,
395 -396 (2d Cir. 2005), the assumption the court starts with isthat awell qualified expert’s
testimony isadmissible. “Vigorous cross-examination, presentation of contrary evidence, and
careful instruction on the burden of proof are the traditional and appropriate means of attacking
shaky but admissible evidence,” and “are the appropriate safeguards where the basis of scientific

testimony meets the standards of Rule 702.” Daubert, 509 U.S. at 596. The party who presents
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an expert bears the burden of proving each element necessary to the admissibility of that expert’s
testimony and report. See Daubert, 509 U.S. at 592; Fed. R. Evid. 702 advisory committee note
(2000).

The parties have agreed that the court should make its findings based solely on the
submitted papers without an evidentiary hearing. See Tr. of Status Conference of July 31, 2006.
Since much of the expert evidence, and the experts who are expected to give it, are the same or
similar to that received at prior trials and proceedingsin this court, reliance on their backgrounds,

reports and depositions rather than full in-court testimonial hearings is appropriate.

C. Qualifications of Expert Witnesses

Witnesses may be qualified as expertsif they possess specialized knowledge, skill,
experience, or education. See Fed. R. Evid. 702. In keeping with the “liberal thrust” of the
Federal Rules and their “ general approach of relaxing the traditional barriersto ‘opinion’
testimony,” Daubert, 509 U.S. at 588-89, the standard for qualifying expert witnessesisliberal.
Assertions that the witness lacks particular educational or other experiential background, “go to
the weight, not the admissibility, of [the] testimony.” McCullock v. H.B. Fuller Co., 61 F.3d
1038, 1044 (2d Cir. 1995). If the expert has educational and experiential qualificationsin a
general field closely related to the subject matter in question, the court will not exclude the
testimony solely on the ground that the witness lacks expertise in the specialized areas that are
directly pertinent. See, e.g., Sagl v. Delta Airlines, Inc., 117 F.3d 76, 80 (2d Cir. 1997) (expert
witness qualified when experience, knowledge, or training related to general area, not to specific

question before trier of fact).
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D. Helpfulness and Relevance

In deciding whether to allow the witness to give expert testimony the primary issueis
whether the expertise provides the witness with the ability to assist the finder of fact in deciding
the issues beforeit. Thisinquiry is subsumed within the broader “relevance” analysis governed
by Rule 401. The Daubert court described this consideration as one of “fit,” requiring a“valid
scientific connection” between the subject matter of the expert’ s testimony and the factual issues
to be determined by the jury. Daubert, 509 U.S. at 591-92. Evidenceisrelevant if it has“any
tendency to make the existence of any fact that is of consequence to the determination of the
action more probable or less probable than it would be without the evidence.” Fed. R. Evid. 401.
“[T]he Rules basic standard of relevance. . . isaliberal one” Daubert, 509 U.S. a 587. The
decision to admit or exclude on these grounds is within the trial court’s discretion. See United
Satesv. Aminy, 15 F.3d 258, 261 (2d Cir. 1994).

In inquiring into the potential helpfulness of the proffered expert testimony, the court
decides whether it concerns matters requiring assistance to the kind of people expected to sit on
the jury. See United Statesv. Mulder, 273 F.3d 91, 101-02 (2d Cir. 2001). The evidence or
testimony must “ assist the trier of fact to understand the evidence or to determine afact in issue.”
Fed. R. Evid. 702. See also Daubert, 509 U.S. at 591.

Expert testimony should not merely reiterate arguments based on inferences that can be
drawn by laypersons; those can properly be advanced by the partiesin their summations. Neither
should it include conclusory testimony that “undertakes to tell the jury what result to reach . . .

[or] attempts to substitute the expert’s judgment for the jury’s.” United Sates v. Duncan, 42 F.3d
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97,101 (2d Cir. 1994). Freely admitted is expert testimony that is likely to substantially assist
the average person in understanding the case—even if it simply explains facts and evidence
already in therecord. See Mulder, 273 F.3d at 101-02.

After determining that the requirements of general helpfulness and specific “fit” are met,
the court engages “in abalancing . . . to determine whether the probative value of the proffered
evidence substantially outweighs its danger of unfair prejudice.” United Sates v. Jakobetz, 955
F.2d 786, 794 (2d Cir. 1992); Fed. R. Evid. 403. Because “expert evidence can be both powerful
and quite misleading,” the court, in weighing possible prejudice against probative force under
Rule 403, “ exercises more control over experts than over lay witnesses.” Daubert, 509 U.S. at
595. See also Nimely, 414 F.3d at 397 (“[T]he Supreme Court, echoed by members of our own
court, has noted the uniquely important role that Rule 403 has to play in adistrict court’s scrutiny
of expert testimony, given the unique weight such evidence may havein ajury’ s deliberations.”).
In deciding possible probative value of the expert’s proposed testimony against the potential for
confusion or over-reliance by the jury, it cannot be assumed that ajury of this district “will be so
dazzled or swayed as to ignore evidence suggesting that an experiment was improperly
conducted or that testing procedures have not been established.” Jakobetz, 955 F.2d at 797.

Defendants object to plaintiffs’ experts' reliance on many of the scientific studiesin
Monograph 13 and el sewhere because these materials consider the effect of defendants’ alleged
fraud on all smokers of low tar products, not just those bearing the “lights’ descriptor. Imperfect
correlation is no bar to scientific evidence. With respect to surveys, for example:

A survey that provides information about awholly irrelevant universe of

respondentsisitself irrelevant. Courts are likely to exclude the survey or accord it
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littleweight. . .. More commonly, however, the sampling frame is either
underinclusive or overinclusive relative to the target population.

Shari Seildman Diamond, “ Reference Guide on Survey Research,” in Reference Manual on
Scientific Evidence (FJC, 2d ed. 2000), at 241. While evidence that pertainsto a broader class
than that represented by plaintiffsis not preferred, it may still be useful. See, e.g., Schieffelin &
Co. v. Jack Co. of Boca, Inc., 850 F. Supp. 232, 246 (S.D.N.Y. 1994) (using survey as evidence
of trademark infringement, notwithstanding its overbreadth, because it was “more likely than not
to shed some light” on the issue of confusion) (cited in Diamond, supra, at 242). Studies
evaluating broadly the beliefs of low tar smokers generally are relevant to the beliefs of “light”
smokers more specifically. See Diamond at 242 (* An overinclusive universe generally presents
less of a problem in interpretation than does an underinclusive universe.”). See also Fed. R.
Evid. 401 (“* Relevant evidence’ means evidence having any tendency to make the existence of
any fact that is of consequence to the determination of the action more probable or less probable
than it would be without the evidence.”).

Thejury’' sfact-finding and credibility-determining abilities—the skills that our legal
system relies on juries to provide—can evaluate and integrate most expert testimony. A bent

towards exclusion to permit the court to take the case away from the jury is frowned upon.

E. Reliability
The most challenging and controversial gatekeeping role, as set out in Daubert and
elaborated in Kumho, is that of ascertaining the reliability of proffered testimony, or “whether the

reasoning or methodology underlying the testimony is scientifically valid.” Daubert, 509 U.S. at
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592. Thisis partly because “[u]nlike an ordinary witness [governed by Rule 701], an expert is
permitted wide latitude to offer opinions, including those that are not based on firsthand
knowledge or observation.” Daubert, 509 U.S. 590. The exception made for such experts*“is
premised on an assumption that the expert’ s opinion will have areliable basis in the knowledge
and experience of hisdiscipline.” Id.

The Daubert court supplied the following nonexhaustive guidelines for analysis of the
reliability of expert testimony: (1) “whether it can be (and has been) tested”; (2) “whether the
theory or technique has been subjected to peer review and publication”; (3) “the known or
potential rate of error”; and (4) “general acceptance” within the scientific community. Daubert,
509 U.S. 593-94. These guidelines are not to be construed as a “ definitive checklist.” Id. at 593.
The applicability of any one factor will depend “upon the particular circumstances of the
particular case at issue.” Kumho, 526 U.S. at 137.

While, preferably, the content of the expert’ s testimony will grow “naturally and directly
out of research [the expert or others have] conducted independent of the litigation,” Daubert v.
Merrell Dow Pharmaceuticals, 43 F.3d 1311, 1317 (9th Cir. 1995), testimony based on research
conducted solely for litigation is admissible as long as the expert “ employs in the courtroom the
same level of intellectual rigor that characterizes the practice of an expert in the relevant field.”
Kumho, 526 U.S. at 152.

Of primary importance in determining reliability of expert testimony is the
methodological soundness of the expert’s study. SeeLiriano v. Hobart Corp., 949 F. Supp. 171,
177 (S.D.N.Y. 1996). Each step of the expert’s analysisis examined, including “the facts on

which the expert relies, the method by which the expert draws an opinion from those facts, and
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how the expert applies the facts and methods to the case at hand.” Amorgianosv. National R. R.
Passenger Corp., 303 F.3d 256, 267 (2d Cir, 2002). Idedly, the scientific methodology or
technique will have been tested or the findings published and peer reviewed, see Daubert, 509
U.S. 592-93, but “[i]t might not be surprising in a particular case.. . . that a claim made by a
scientific witness has never been the subject of peer review, for the particular application at issue
may never previously have interested any scientist.” Kumho, 526 U.S. at 151.

To be considered is whether there is “a sufficiently rigorous analytical connection
between [the expert’s] methodology and the expert’s conclusions,” Nimely, 414 F.3d at 397, and
whether the scientific principles and methods have been reliably applied by the expert to the facts
of the case. Unfounded extrapolations not supported by, or sufficiently related to, scientific data
or expertise should be rejected; opinion that “is connected to existing data only by the ipse dixit
of the expert” need not be admitted. General Elec. Co. v. Joiner, 522 U.S. 136, 146, 118 S. Ct.
512 (1997). Expert opinions based on insufficient facts or data, or on unsupported suppositions
isnot acceptable. See Fed. R. Evid. 702(1). Anecdotal evidence and “generalized assumptions’
are inadequate bases for an expert report. United Statesv. Tin Yat Chin, 371 F.3d 31, 40-41 (2d
Cir. 2004).

Subjective methodology, as well as testimony that is insufficiently connected to the facts
of the case, have been relied upon by appellate courts as grounds for rejection of expert
testimony. See, e.g., O’ Conner v. Commonwealth Edison Co., 13 F.3d 1090, 1105-07 (7th Cir.
1994); Guidroz-Brault v. Missouri Pacific R. R. Co., 254 F.3d 825, 831 (9th Cir. 2001). Finally,
it is properly held that sound scientific methodol ogy requires a scholar to make some effort to

account for alternative explanations for the effect whose cause is at issue. See, e.g., Kudabeck v.
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Kroger Co., 338 F.3d 856, 860-61 (8th Cir. 2003); McCorvey v. Baxter Healthcare Corp., 298
F.3d 1253, 1256-57 (11th Cir. 2002).

The mere fact that an expert’ s testimony conflicts with the testimony of another expert or
scientific study does not control admissibility. See Fed. R. Evid. 702 advisory committee note
(2000) (“When atrial court, applying this amendment, rules that an expert’ s testimony isreliable,
this does not necessarily mean that contradictory expert testimony is unreliable.”). If two
contradictory expert opinions meet the requisite threshold of reliability, it is the function of the
factfinder, utilizing the “conventional devices’ of “cross-examination, presentation of contrary
evidence, and careful instruction on the burden of proof,” to determine which isthe more
trustworthy and credible. Daubert, 509 U.S. at 596. It isworth noting in this respect that
defendants' experts have aless demanding task, since they have no burden to produce models or
methods of their own; they need only attack those of plaintiffs experts. Contradictionisto be
expected and is often unresolvable without trial.

When considering reliability factors under Rule 702 and Daubert, it isimportant to recall
the Supreme Court’ s caution that the analytical focus should be on principles and methodology.
SeeLiriano, 949 F. Supp. at 177. Expert testimony should not be rejected ssmply because the
conclusions reached by the witness seem subjectively improbable. See Daubert, 509 U.S. at 594.

Itiscritical that “ doubts about whether an expert’ s testimony will be useful should
generally beresolved in favor of admissibility unless there are strong factors such astime or
surprise favoring exclusions.” Jakobetz, 955 F.2d at 797. Any more rigorous approach would

deny the jury’s constitutional role.
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No individual expert’s proffered testimony in the instant case by itself presents adecisive
analysis on the critical reliance and damage questions. Defendants, through their expertsand in
their briefs, charge that this failure to come up with “anumber” requires dismissal of plaintiffs
clams. Yet lega standards of proof are not so demanding.

Daubert was designed to exclude “junk science.” . . . The legal standard, after all,
is preponderance of the evidence, i.e., more-probabl e-than-not, and that appliesto
causality asto any other element of atort cause of action. Rule 702, arule of
threshold admissibility, should not be transformed into arule for imposing a more
exacting standard of causality than more-probable-than-not simply because
scientific issues are involved.

In re Ephedra Prods. Liab. Litig., 393 F. Supp. 2d 181, 190, 193 (S.D.N.Y. 2005). Seealsoid.

at 193 (“ Although th[ e preponderance] standard may lead to what some scientists might consider
an unacceptably high error ratein jury verdicts, the law has tolerated the jury error rate
for centuries because it has not yet found a better way of adjudicating disputes’; a court should
“not treat Daubert’s dictum about scientific validity as authority for increasing the burden of
proof imposed by substantive law”).

In cases alleging economic harm, no less than those alleging physical injury,

the test for allowing aplaintiff to recover . . . isnot scientific certainty but legal
sufficiency; if reasonable jurors could conclude from the expert testimony that
[defendants] more likely than not caused [plaintiffs’] injur[ies], the fact that
another jury might reach the opposite conclusion or that science would require
more evidence before conclusively considering the causation question resolved is
irrelevant.

Ferebee v. Chevron Chem. Co., 736 F.2d 1529, 1536 (D.C. Cir. 1984). See also HodgesV. Sec'y

of Health & Human Servs., 9 F.3d 958, 967 (Fed. Cir. 1993) (“ Scientists as well as judges must
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understand the redlity that the law requires a burden of proof, or confidence level, other than the
95 percent confidence level that is often used by scientists to reject the possibility that chance
alone accounted for the observed differences.”) (internal citations and quotation marks omitted).
Plaintiffs’ proof is akin to a pointillist painting by Georges Seurat. When ajuror stands
back from the canvas and looks at the big picture, he or she may well discern clearly enough an
industry allegedly based on fraud and coverup that has taken more than a half century to begin to
admit its alleged subtle lies to the public designed to sell its product. Viewed in context, the
proof of acts of defendants and the various experts opinions permits afinding of damages to the

class with sufficient precision to allow ajury award. See also Part 111.D.3, supra.

F. Individual Experts Reports

Taken up in order arefirst, the challenged plaintiffs’ expert reports; second, the
challenged defendants’ expert reports, and third, those whose admissibility does not appear to
have been seriously challenged. In the case of experts in the third category, the court has
determined probable admissibility even without an opponent’ s objection. Emphasisis placed on
the plaintiffs’ experts since they bear the burden of proof.

By the memorandum and order of September 29, 2005, discovery was extended to permit
defendants to evaluate the work of the following experts: Dr. John C. Beyer, Dr. John R. Hauser,
Dr. Jeffrey E. Harris, Judith Wilkenfeld, Matthew L. Myers, Laurence Tribe, Katherine Kinsella,
Robert Proctor, Richard Redfern, Dr. Paul Slovic, Dr. Joel Cohen (new materials), Dr. Marvin
Goldberg, Dr. Stanley Presser, and others. Except as their testimony had been excluded on

relevancy grounds, see 2005 WL 2293381, the court was not then in a position to render a
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Daubert opinion on their work. It was proposed to develop by depositions any objection to their
testimony and reports according to a schedule developed by the magistrate judge. 1d. That
discovery has now taken place.

The order of September 29th also dealt with plaintiffs motion to exclude testimony of a
number of defendants’ proposed experts who appear to be qualified and whose professional
background should allow them, individually and in combination, to opine scientifically on
cigarette “safety”—i.e., the amount of carcinogenic and other toxic substances rel eased by
cigarettes with lesstar, and their effect on smokers. They were Dr. Kenneth A. Mundt, Ph.D., an
epidemiologist; Dr. Lawrence S. Mayer, a statistician; Dr. William E. Wecker, a statistician; Dr.
JaneY. Lewis, achemist; Dr. Kenneth F. Podraza, a chemist; Dr. Jeffery Gentry, a chemist; Dr.
Andrew T. Mosberg, atoxicologist; Dr. Edward A. Robinson, atoxicologist; and Dr. Carr J.
Smith, atoxicologist. See Mem. in Supp. of PIs.” Mot. to Excl. Exp. Test. that “Light” Cigs. are
Safer than Reg. Cigs. 1-2 (Docket No. 691-2).

All of the scientific specialties represented by these experts employed by defendants bore
on acritical factor in the case—the amount of tar and other noxious substances inhaled by
cigarette smokers when smoking “light” cigarettes and the dangers they pose to the human body.
While plaintiffs experts and othersin the public health community may differ with their
conclusions, that is no reason to exclude under Daubert. That a person is an employee of a party,
rather than an independent expert is no ground, in and of itself, to exclude under Rule 702.

Following an opportunity for further full discovery of al experts, a number of plaintiffs

experts were challenged in final Daubert briefs.
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Even the lengthy excerpts included here do not do justice to the proffered reports. Except
where indicated in discussion, the opinions of both plaintiffs' and defendants experts are
supported by internal documents, scientific research, and other appropriate materials.

Citations are generally omitted without comment. All emphasisisinthe original. No
effort has been made to conform typography in the reports to that of the opinion except where

necessary to avoid confusion.

1. Challenges to Plaintiffs' Experts
a John C. Beyer

Dr. John C. Beyer hasfiled a class certification report, a report on computation of
damages, and an affidavit responding to defendants' motion to exclude his prospective
testimony. Defendants’ experts Kevin M. Murphy, Bruce C. Owen, and William Wecker have
attacked hisanalysis. All three of these defense experts are qualified in their fields. See Parts
VI1I1.3.0, 3.q, and 2.h, infra. Dr. Beyer’s opinion isimportant in the case because it bears on the
critical question of whether, even if there were a*lights’ fraud, there is a reasonable method of
computing economic damages.

Heis President of Nathan Associates Inc., an economic and financia consulting firm
established in 1946. It provides economic research and analysisto public and private clientsin
the United States and abroad. He has been associated with Nathan Associates as an economist
for approximately 34 years. As part of his professional career he has been employed by the Ford
Foundation and conducted research at the Brookings Institute. In addition to his consulting and

research work, heis an Adjunct Professor at American University in Washington, D.C. He
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earned a degree of Bachelor of Artsfrom the University of the Pacific in 1962 and a degree of
Doctor of Philosophy from Tufts University’s Fletcher School in 1966. He has professional
experience with the analysis of economic issues involving antitrust litigation, including matters
concerning the structure, conduct, and performance of industries; the determination of economic
impact on companies and individuals as aresult of alleged market restraints; and the estimation
of damages arising from such restraints. In several instances, his analyses have addressed the
issue of whether generalized proof is available to show impact upon multiple plaintiffs and
plaintiff classes, as well as the development of methodol ogies to assess damages on a class-wide
basis. He submitted an affidavit in this litigation concerning economic issues pertaining to class
certification. His extensive publications and affiliations support the conclusion that he iswell
qualified to testify in the instant case on relevant issues.

His amended report reads in part as follows and responds to the contentions of his critics:

If a conspiracy such as the one alleged here existed, then the market price

for al cigarettes, including light cigarettes, would have been higher. Asaresult

of the higher market price, all members of the proposed class would have been

harmed in that they would have paid more for light cigarettes than otherwise

would have been the case. My opinion on this matter is based, in part, on the fact

that defendants priced light cigarettes the same as regular cigarettes, and that there

w